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A. Yes, I do. Right. 

Q. By whom are you employed? 

A. BATCO. 

Q. That's British-American Tobacco Company Limited? 
A. It is. 

Q. How long have you been a BATCO employee? 

A. Just short of 22 years. 

Q. Sir, it would be fair to say, then, that 

continuously for the last 22 years you have been 
involved in the manufacture and research concerning 
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cigarettes. 

A. Not entirely, no. I was involved in some 
diversification activities midway through my career 
with B.A.T. 

Q. What do you mean — 

A. BATCO. 

Q. I'm sorry. 

What do you mean by "diversification 
activities?" 

A. Back in the — I guess in the early '80s, 
British-American Tobacco had a number of agribusiness 
interests in addition to its tobacco interests. 

These businesses were being developed, and there was 
a view that we may actually move into this particular 
area of activity. And I was involved in some of the 
biotechnology activities that were the long-term 
underpinning support to this particular 
business-development area. 

Q. But to go back to my question, it is true that 
you have been continuously employed by BATCO for 22 
years. 

A. Yes. 

MR. BEZANSON: Object to form. 

A. Yes. I have been with BATCO for 22 years, yes, 
close to 22 years. 
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Q. What's your educational background, sir, 
briefly? 

A. I went to secondary school, left in '65; I went 
to what we call a sixth form college, two or three 
years; then went on to university at Hull University, 
I have a degree in biochemistry; and then I moved to 
Leeds University for another period of probably close 
to five years where I had some university positions, 
university demonstrator. I did approximately four 
years of research at Leeds University. 

Q. What were your areas of research while you were 
there? 

A. I was looking at the energy pathways of mammary 
gland biochemical and milk synthesis. 

Let me just explain to you, should I, a little 
bit about that? I was looking at carbon flux through 
the energy pathways that are present in the mammary 
gland, looking principally at carbohydrate metabolism 
and fat biosynthesis. 

Q. Do you have any formal training in tobacco 
chemistry? 

A. Well of course I didn't have any before I joined 
the company, but in being present with the company 
I've been involved in a number of areas within the 
R&D center, both at the bench level and in the 
STIREWALT & ASSOCIATES 
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managerial capacity, so to that end I'm quite 
familiar with a great deal of smoke chemistry. 

Q. And perhaps I didn't make myself clear. You 
don't have any university training in cigarette or 
smoke chemistry; do you, sir? 

MR. BEZANSON: Object to the form. 

A. I — I honestly don't believe there is such 
training to be had, certainly within the U.K. 
educational system. 

Q. But in your 22 years it would be fair to say 
you've had a lot of experience in that area; haven't 
you? 

A. I've had experience in a large number of areas, 
which does include some aspects of smoke chemistry, 
yes. 

Q. Now in an answer a minute or two ago you 
referred to bench-level experience. What did you 
mean by that, sir? 

A. It's a general term that we tend to use in the 
U.K., and when one moves out of academia, often into 
industry, one's early positions are very much working 
on the bench with a white lab coat on and conducting 
specific research according to your own interests and 
activities. 

Q. That's a phrase that's commonly used to refer to 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

11 

the people who actually work with the Bunsen burners 
and the beakers; right? 

A. That's — that's my — 

The general tenor of my answer would fall into 
that category, yeah. 

Q. Now sir, has your experience — let me start 
again. 

Over the years, have you moved away from bench 
chemistry? 

A. Well in fact it wasn't bench chemistry, it was 
bench-level activities. 

Q. All right. 

A. So as a biochemist, I was in the biological area 
for quite some time, and I moved from the Biological 
Sciences Division — I joined in '76 — and I moved 
away from the biological research area probably, from 
the best of my memory, about in the early '80s, 
probably '80, '81, when I moved from the Biological 

Sciences Division into the smoking behavior group, in 
fact, the head of the smoking behavior group. 

Q. Did you join BATCO as a scientist in the 
biological area? 

A. Yes, I did. 

Q. And just so I understand and have it clear, 
then, you spent approximately four years doing 
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biological research from 1976 to approximately 1980? 
A. Four to five years, yes. 

Q. And then you moved at that time within BATCO 
from the Biological Sciences Division to the smoking 
behavior group; is that right? 

A. That's right, yes. 

Q. Now what's the smoking behavior group? 

A. The smoking behavior group — 

At that time? 

Q. At that time. 

A. Smoking behavior group at that time was a 
multidisciplinary team of scientists. It 
incorporated some physiology, some respiratory 
physiology, some aspects of pharmacology, some 
aspects of psychology, looking at smoke dosimetric 
measurement techniques, and also there was an aerosol 
physicist present within that team looking at the 
cigarette, the cigarette use, and the interaction of 
the cigarette with the smoker, in research terms. 

Q. I'd like to go back and talk about each one of 
those different parts of the smoking behavior group 
as it was formulated when you joined it in 
approximately 1980 or '81. Okay? 

A. Yes. 

Q. I also have to warn you — 
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Have you been deposed before, sir? 

A. No, I haven't. No. 

Q. All right. Then I'm going to warn you, — 

A. Uh-huh. 

Q. — we have to be real careful that we don't talk 
over one another. He's — 

The court reporter is writing it all down and he 
can't take two of us talking at one time. So I'll 
try really hard not to interrupt you if you try and 
wait for me to finish. Okay? 

A. Okay. Sure. 

Q. All right. The other thing is you've been 
sitting here nodding your head yes, and I have to 
warn you — and probably your counsel has told you — 
that you have to answer audibly. Okay? 

A. Okay. 

Q. Good. All right. 

Now you mentioned that the smoking behavior 
group in 1980 or '81 had a respiratory physiologist? 
A. Yes. 

Q. All right. What's respiratory physiology? 

A. Respiratory physiology is examining the way that 
people breathe, the way that people — 

In the context in which we used it, it's to look 
at the way people breathe, how they inhale smoke, how 
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they puff on the cigarette and how they actually take 
smoke from the cigarette. And as you'll appreciate, 
these are quite complex activities to measure and 
they're even more difficult to understand. 

Q. You would agree, then, that — that when a 
person takes a puff off of a cigarette, there's a 
whole lot more to — to it than just inhaling and 
exhaling; right? 

A. Well there are many steps to the process which 
many people don't actually appreciate, which, if we 
have time, I'm happy to go through and talk to those 
particular aspects with you. 

Q. Well we may get to that later. 

A. Okay. 

Q. But for the time being, you would agree that — 
that there are a lot of steps that the smoker 
actually doesn't realize; right? 

MR. BEZANSON: Object to the form. 

A. Well I obviously can't say whether the smoker 
realizes or doesn't realize. All I can tell you is 
that it is a complex process and there are many 
elements to it that I think people, perhaps other 
than smokers, don't appreciate how people smoke 
cigarettes. 

Q. All right. Well you also mentioned that there 
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1 were — there was a or were more — strike that. 

2 There were pharmacologists in your group; 

3 weren't there, sir? 

4 A. Yes, we had a pharmacologist in this 

5 multidisciplinary team, yes. 

6 Q. Who was that? 

7 A. That was Wilma Templeton. 

8 Q. By the way, who was the respiratory physiologist 

9 that was involved in your team? 

10 A. At that time it was Mike Dixon. 

11 Q. Now in case the ladies and gentlemen of the jury 

12 don't understand, what do you understand the area of 

13 pharmacology to be involved with? 

14 A. You mean in general terms? 

15 Q. Yes, sir. 

16 A. In general terms, my interpretation of that 

17 would be looking at particular chemicals' 

18 constituents, their interaction in the body, and 

19 looking at the effects that they may or may not cause 

20 on ingestion or on inhalation, or on application. 

21 (Discussion off the stenographic record.) 


22 

Q. 

What 

do you 

mean by "or 

on application?" 

23 

A. 

Well 

M 

1 

1 

1—1 

simply gave 

you one or two routes 


24 whereby chemicals can be administered to the body, I 

25 didn't give you a complete and comprehensive answer; 
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it could be topical application, it could be gavage, 
it could be intraperitoneal injection, a whole array 
of application techniques. 

Q. Okay. And just so we're clear, what you folks 
were looking at was the area of administration 
whereby the chemicals are inhaled into the lungs; 
right? 

A. I guess it's perhaps a little bit more broader 
than that. It's — it's looking at the whole smoking 
process from the time a person lights the cigarette, 
puffs on the cigarette, and all the consequential 
activities that follow from that. 

Q. All right. But you folks, for example, weren't 
looking at the effects of nicotine taken into the 
stomach because that's not what happens when people 
smoke a cigarette; is it? 

MR. BEZANSON: Object to the form. 

A. Well again, I said we're looking at the whole 
smoking process. 

Yes, of course we did consider and contemplate 
the role of nicotine in that process and including 
perhaps some of its pharmacological properties. 

Q. But as it's ingested into the stomach? 

A. Well as it's taken into the mouth, as it's taken 
into the upper respiratory tract, and as it's taken 
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into the whole lung. 

Q. Now have you told us basically what you — or 
how your group viewed the area of pharmacology back 
in the early '80s when you joined the smoking 
behavior group? 

A. Perhaps it's worthy of just expanding a little 
bit more. As I indicated to you, this was a 
multidisciplinary team. It was put together largely 
because it's a complicated issue that it is in the 
smoking process, and we felt that we needed a whole 
array of disciplines, including some of my own 
expertise in the area of biochemistry, to begin to 
explore how people smoke, why people smoke, and their 
response to the product, and even some of the 
responses to the way that the product is designed. 

Q. Now sir, you mentioned that there was a 
dosimetric scientist on your team back in the early 
' 80s. 

A. Yes. 

Q. All right. I'm willing to bet you're going to 
have to explain that to the folks on the jury because 
they probably won't know what a dosimetric scientist 
does. 

A. Okay. Well it's — again, it may be a fairly 
unique term either to our company or to the 
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industry. Again, as you'll appreciate, cigarettes 
are complex, smoking behavior is a complex process, 
and many smokers smoke in a whole variety of ways and 
in — and in different ways, and some of the 
challenges that we've had is to try and quantify how 
people use the product, how they puff on the product, 
what happens in terms of the combustion process 
during the puffing event, and the delivery of smoke 
constituents during each puff and over the whole 
usage of a cigarette. 

So as you'll appreciate, this is complex, and 
we've developed a whole array of measuring techniques 
to record that. And we also developed techniques to 
try and reproduce that in an experimental situation. 
Q. And is that what a dosimetric scientist does, is 
he or she measures those events that you just talked 
about? 

A. It — it looks at the recording systems, it 
looks at the measuring techniques, it looks at the 
use of the product, and therefore, we involve 
consumers and our own in-house staff in that 
process. Having recorded that information, we 
developed an array of techniques to try and reproduce 
that in an experimental situation so that we could 
look at the whole product deliveries and look at the 
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1 puff-by-puff deliveries during the and as a 

2 consequence of the way the consumers smoke the 

3 product. 

4 Q. Now sir, one of the other people who you 

5 mentioned as making up your smoking behavior group 


6 

was 

an aerosol physicist. 

Is that right? 

7 

A. 

That's right, yes. 


8 

Q. 

You have to wait till 

I'm done. 

9 

A. 

I'm sorry. 


10 

Q. 

All right. Let me ask 

again. 

11 


One of the people that 

was on your team was an 


12 

aerosol physicist; 

right? 


13 

A. 

That's correct, yes. 


14 

Q. 

What does an 

aerosol physicist 

study? 

15 

A. 

Quite as the 

— the — 


16 


It obviously 

means someone who 

is familiar with 


17 that area of science, but let me try and explain that 

18 to you. A physicist looks at the physical properties 

19 of materials, and in this case looking at the 

20 physical properties of aerosols, and he was looking 

21 at the interaction between the gas phase and the 

22 particulate phase. He's looking and bridging between 

23 smoke combustion conditions and the formation of the 

24 aerosol and beginning to understand and help us 

25 characterize the particle size, the particle size 
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distribution, and how those particles may behave in 
the mouth, in the upper respiratory tract, and even 
in the lung itself. 

Q. Who was the aerosol scientist that you were 
working with? 

A. Robyn Richardson. 

Q. And who was the dosimetric scientist you were 
working with? 

A. That was Kay Comer. 

Q. Is that a Ms. Comer or a Mr. Comer? 

A. That's Ms. 

Q. All right. Now have we talked about all the 
people who, in addition to yourself, were on this 
smoking behavior group — 

A. Well — 

Q. — in the — when you joined it? 

A. Well of course I haven't given all the names of 
everybody who reported to them, but they represent 
the specific functions. 

There's one other area which, for completeness, 
was Malcolm Weaver, who was a psychologist. 

Q. How long were you with the smoking behavior 
group, sir? 

A. Again, around about five years. 

Q. Were you the person in charge of the team? 
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1 A. Yes. I was what was known as the group leader, 

2 the smoking behavior group being the one in question. 

3 Q. What did you do after this period of five 

4 years? Did your position change? 

5 A. Yes. 

6 Q. What did it change to? 

7 A. I moved from the Southampton research 

8 environment. I worked out of head office reporting 

9 to Alan Heard, still within BATCO. And I was 


10 

involved with the so-called biotechnology 


11 

diversification program. 

which was in 

support of the 

12 

agribusiness development 

area. 



13 

Q. 

Now when you say you worked out 

of the 

head 

14 

office, — 




15 

A. 

Yes. 




16 

Q. 

— to what are you 

referring? 



17 

A. 

That was No. 7 Millbank, which was BATCO's old 

18 

head offices, which are 

now relocated 

in Staines, as 

19 

you 

probably know. 




20 


(Discussion off the stenographic 

record.) 

21 

Q. 

And you worked — strike that. 



22 


What was the period 

of time you 

worked 

in this 

23 

new 

position? 




24 

A. 

Well again, I — I 

had a number 

of changing 

25 

roles but still relating 

to biotechnology. 

Initially 


STIREWALT & ASSOCIATES 

P.0. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

22 

I was involved with biotechnology projects manager, 
then I became part of their organization's business 
development manager, and then I became the general 
manager of an operation that we have in Cambridge, a 
plant-based biotechnology company, before coming back 
into R&D to head up BATCO's R&D activities in, I 
think it was, about February '92. 

Q. How long were you biotechnology project 
manual — manager? 

A. I think through — 

For about three years. I'm sorry to be 
imprecise, but I — I don't have recall. It was 
about three years. 

Q. All right. And that was within BATCO. 

A. Yes. 

Q. And then you said you became general manager of 
an operation in Cambridge. 

A. Business development manager first. 

Q. All right. 

A. And that was from about '88 through into '89. 

Q. And who was that with? Was it with BATCO? 

A. It was a wholly-owned subsidiary of BATCO. 

Q. Which wholly-owned subsidiary? 

A. Advanced Technologies Cambridge Limited, which 
we refer to as ATC. 
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Q. And ATC was a plant-based technology company, I 
think you said; is that right? 

A. A plant biotechnology company, yes. 

Q. What do you mean when you say "biotechnology?" 

A. Well in the context of this particular 
operation — of course biotechnology is an 
all-embracing term for a whole array of activities — 
but in this particular context, we were looking at 
the potential of applying new and emerging 
molecular-based technologies, which includes 
molecular marker technology as well as genetic 
modification technology, to change the basic form of 
an array of agricultural materials ranging from 
forestry crops to potatoes and other important 
agricultural crops and processing raw material and 
also looking at the cereal grains, and we also had 
some activities relating to tobacco. 

Q. And when you say "we," who are you referring to? 
A. ATC. 

Q. All right. Now this description you've just 
given us about molecular-based technology and genetic 
modification techniques, — 

A. Uh-huh? 

Q. — would the ladies and gentlemen of the jury — 
strike that. 
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These techniques you just described, are we 
talking about what is often referred to as genetic 
engineering in the media? 

A. That's too narrow a definition to actually 
emcompass these molecular-based technologies. And 
again, perhaps by example, I can take you through 
some of those so you can actually get a feel for what 
is meant by them. 

If I refer first and foremost to our potato 
program that we had at ATC, this was developed in 
conjunction with a large crisp, or chip manufacturer 
I think the U.S. would call them. 

Q. Potato chips. 

A. Potato chips. 

Now again, you may have noticed that potato 
chips — some potato chips at certain times of the 
year are quite brown and discolored in the pack and 
this is often reported with an associated off-taste, 
and it's certainly rejected in many instances by the 
consumers as being a non-fresh product. That comes 
about as a consequence of the frying process where 
sugars and amino acids react together to give this 
browning action, the maillard reaction that you see. 
And what we were attempting to do is identify the 
pathways whereby these sugars are generated during 
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various storage periods, because the potato breaks 
down over the storage period, to try and interrupt 
the biochemical pathway that led to the presence of 
sugars which then, in the frying process, cause the 
chip to go brown. That has a lot of economic benefit 
to that particular industry. We were developing the 
technologies to try and interrupt that particular 
synthetic pathway using what I would call true 
genetic engineering technologies. 

Q. Can you give us an example of the kind of work 
you were looking at in the tobacco area? 

A. I think, if you don't mind, I — if I can extend 
and take you one step further about that genetic 
engineering process, and then I'll come back to the 
molecular marker techniques, so we'll have at our 
disposal those really two broad areas of technology 
which have some potential in the tobacco project 
areas. 

There was one other aspect of genetic 
engineering on the potato chips, crisps, that I 
haven't mentioned, and that was, as you'll 
appreciate, potatoes are about 80 percent water, 
they're expensive to move around, and the more that 
you can convert them into solids, the greater the 
economic conversion through the process. So we were 
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looking to enhance the starch content of the potato, 
and again, using true genetic engineering techniques, 
understanding the pathways, targeting those genes 
that control those pathways, and actually modifying 
them so that we have a greater level of starch per 
unit weight of potato. 

If I now talk about one of our other programs, 
which was our forestry program, you'll get a feel for 
what the other technology is, this so-called 
molecular marker technology, which is a technique 
that uses molecular tools, but it does not involve 
any use of true genetic engineering, no genetic 
modification per se. What it attempts to do is to 
look at the whole genetics of any plant, and we 
happen to be looking at the eucalyptus species 
because they have a lot of economic benefit, and 
we're trying to put what we would consider to be a 
molecular fingerprint over this genetic background. 

So basically we'd have just a variety of so-called 
markers where we would simply pepper them across the 
whole of the genome, and then in breeding programs 
they get mixed together, and then if you look at the 
progeny, the offspring that arise from that, and then 
if you overlay the molecular markers again, you see 
how the genome has reordered itself. And if you can 
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associate those with plant characteristics, you have 
the potential, then, to say I now understand, 
although I don't know what causes it, I have some 
empirical marker that says that characteristic is 
associated with that particular marker. So in that 
way you can aggregate them together just like nature 
does or classical plant breeding. 

And the best way of looking at it is it's a form 
of accelerated plant breeding. 

Q. Well what did — strike that. 

How did you apply this technology to tobacco? 

A. Well in the early instance, basically because of 
the way that the technology company was structured, 
the way that it was funded by BATCO during the period 
that I was with them, to ensure that we were actually 
getting value for money, we simply set out to the 
organization: Let us attempt to see what use, what 

application these technologies may have in general in 
and with the tobacco plant. 

So, of course, any agricultural crop, as I'm 
sure you know, is subject to infestation, various 
diseases, so there's a lot of agronomic interest 
around the use of the biotechnologies in the plant 
field. And you — you're probably aware of a lot of 
the genetic engineering developments that are taking 
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place in the U.S., and many of those materials are 
actually being grown in the field today. 

So we were looking at the potential for applying 
these particular biotechnologies to the agronomic 
characteristics of the plant. We had a vision, 
because we were developing the basic technology of 
molecular markers, to see whether indeed it could be 
applied to the accelerated plant breeding of 
tobacco. All plant breeding programs, to go from 
inception through to commercial plant, probably takes 
on the order of 10 to 12 years to develop a new 
cultivar. The new technologies offered the potential 
of accelerating that to the point of perhaps three or 
four years where you may be able to get new cultivars 
using these new technologies. 

Q. You used the phrase "new cultivar." What does 
that mean? 

A. In essence, the best way of looking at it is, I 
guess, most people relate to their greenhouse or 
their garden, and you'll see that there will be a new 
petunia that comes on the market. You can simply see 
a difference between one plant that you used to buy 
and some characteristic differences in the new plant 
that you see. So it's — it's about having defined 
characteristics and stable characteristics in a new 
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plant form. 

Q. Would it be fair to say, then, that you're using 
these techniques that you have described for us to 
define new characteristics of plants so that we 
continuously have these new characteristics? 

A. Okay. Let me take a few steps back. 

When you — when one refers to a new cultivar, 
that invariably means that you're talking about a 
plant that breeds true or breeds in a particular and 
predictable way. Okay? So that's the outcome or the 
output of the application of these new technologies. 
So new cultivars have defined and predictable 
properties year on year when they're planted. 

Now it gets a little bit more complicated if we 
talk about open pollinated and hybrid plants, but 
let's just stick with sort of the general form. It's 
about knowing a lot about the breeding 
characteristics and the plant characteristics in the 
field. 

Q. Now sir, I'd like to try and move into the 
position you have today — 

A. Uh-huh. 

Q. — to let the ladies and gentlemen know what 
you're doing today. 

You said at one point earlier that you went back 
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to R&D at BATCO. 

A. Yes. 

Q. Are you still in R&D at BATCO? 

A. Yes, I am. 

Q. What's your position? 

A. Well again I have to now take you from that 
position of about '92. When I came back into BATCO I 
was head of R&D for BATCO. In, I think it was, early 
'95 we went through a group restructuring under a 
project known as Batallion. Under that restructuring 
I still am the manager of the R&D center at 
Southampton, so to that end I still manage all of the 
R&D at Southampton but I now report to Earl 
Kohnhorst. And he reports into the B.A.T. 

(Holding)'s board whilst I'm still an employee of 
BATCO. It's quite a complicated structure. It's 
even complicated for me. 

Q. And essentially you still have the 

responsibility for managing the Southampton research 
and development facility. 

A. Yes, I do. And I believe a director of ATC, 
although I'm no longer their general manager, he 
reports to me. 

Q. Who is he? 

A. Martin Ward. 
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(Discussion off the stenographic record.) 

Q. Are you a member of the BATCO board? 

A. No, I'm not. 

Q. Have we talked about all the positions that you 
hold today? 

A. Well of course my — my job encompasses a whole 
array of responsibilities, but I think — I think 
we've covered the headlines. 

Q. What do your responsibilities include today? 

A. Obviously the management, the scientific 
management of the Southampton R&D center. I'm 
involved with CORESTA. I'm involved with an external 
company known as BIBRA, the British Industrial 
Biological Research Association. I work through a 
whole series of councils and committees that look at 
how the R&D center interacts with the marketing 
function, with the leaf function, with the 
manufacturing function, with the procurement 
function. I have responsibilities in support of two 
geographic regions in the world and I have 
responsibilities for the scientific and technical 
support to our Southampton manufacturing operation. 

Q. You're a long way from those beakers and white 
lab coats; aren't you? 

A. It sounds like it, although you'd be surprised 
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1 how close you are to the bench on a day-to-day level. 

2 Q. How — 

3 When's the last time you did some bench science? 

4 A. That's an interesting question. Let me think. 

5 Well surprisingly, I — I lent a hand with some 

6 recording equipment a few months ago. 

7 Q. All right. But lending a hand with the 

8 recording equipment is a long way from actually 

9 conducting the experiment; isn't it, sir? 


10 

A. 

And I was rusty. 

11 

Q. 

All right. 

Now I would kind of like to go back 

12 

over 

a couple of 

organization names that you 

13 

mentioned in your last answer. 

14 

A. 

Uh-huh. 


15 

Q. 

You talked 

about CORESTA. 

16 

A. 

Yes. 


17 

Q. 

Explain to 

the folks on the jury what CORESTA 

18 

is. 



19 

A. 

CORESTA is 

a — an international organization 

20 

that 

represents 

the tobacco industry, particularly in 

21 

relation to plant agronomics, phytopathology 

22 

issues, — 


23 


(Discussion off the stenographic record.) 

24 

A. 

— and also 

smoke chemistry and so-called 

25 

technologies. 
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Q. I've got to ask, what's phytopathologies? 

A. It's really looking at aspects of disease, 
disease control of the tobacco crop as it's produced 
by many people around the world. 

CORESTA represents — I think it has individual 
members. Up to about 180, 190 individual companies 
are members of this international body. 

Q. Now CORESTA meets on a regular basis; doesn't 
it? 

A. Moderately so. Twice a year is the standard 
frequency of meeting for the board. 

There are a number of working groups, technical 
parties, task forces that are set up as and when 
necessary as part of the scientific and technical 
infrastructure of that group. 

Q. What committees have — 

What committees or technical groups have you 
taken part in? 

A. I'm — 

I sit on the board of CORESTA — 

Q. All right. 

A. — representing BATCO. 

Q. Have you taken part in any committees? 

A. I'm fairly new to CORESTA. I've only been with 
them, I suppose in that position, for a couple of 
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1 years. And I had no previous involvement with 

2 CORESTA. So I — I don't believe I've sat on any 

3 committees other than those representing the board. 

4 Q. And who was BATCO's representative on CORESTA 

5 before you? 

6 A. Hmm. There was a — a period of change where 

7 it's the company that has the position, and I don't 

8 believe for a period of time that we had a permanent 

9 member in that particular role. We would send a 

10 representative on behalf of the company. 

11 For a period I think Earl Kohnhorst sat in that 

12 particular position. And prior to that, we are 

13 fairly recent new board members. 

14 You may realize, you have to be voted to that 

15 particular position. It's not something that's 

16 automatically available to you. And I think we've 

17 only held a board position for just over four years. 

18 Q. Sir — 

19 A. Although we've been actively represented in the 

20 Scientific Commission over many years by many, many 

21 scientists, all of whom I couldn't recall. 


22 

Q. 

What 

do you 

mean by the Scientific 

Commission? 

23 

A. 

Well 

again 

as you will appreciate. 

the board 


24 does not have all of the bench-level information at 

25 its fingertips. It is largely an administrative — a 
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technical administrative body. We are advised — we 
are informed by and we talk to nominated and voted 
individuals that sit on the Scientific Commission 
that represents these four divisions that I referred 
to. 

Q. All right. Let me see if I can try and kind of 
summarize this. And you tell me if I'm wrong. 

A. Uh-huh. 

Q. CORESTA is an international organization with 
members of various — that include various cigarette 
manufacturers; right? 

A. Yes. 

Q. Are these — 

A. As applied to the industry, yes. 

Q. R. J. Reynolds is a member of CORESTA? 

A. Yes. 

Q. Philip Morris is a member of CORESTA? 

A. Yes. 

Q. Liggett Myers is a member of CORESTA? 

A. I'm not sure that they are. I've never seen 
them represented, so I can neither confirm nor refute 
that. 

Q. Is Lorillard? 

A. I don't think so. But again, as I said, there's 
over 180, 190 members. And I don't look at the roll 
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call. All I can say is that I don't meet with them. 

I don't — 

They are not represented at the board level, and 
therefore I couldn't confirm or refute that. 

Q. But it would be fair to say that scientists from 
these various member companies get together to — at 
scientific committee meetings and talk about issues 
common to the various companies; right? 

MR. BEZANSON: Object to the form. 

A. Well let me take a few steps back. 

I — I indicated to you that the four primary 
divisions of interest and activity within CORESTA, 
the production of tobacco, the management and growing 
of tobacco, the disease issues that are associated 
with that, smoke chemistry, standard methods, 
methodologies, looking at establishing international 
standards for measurement of individual components, 
cigarette deliveries, all of these fall within the 
remit of CORESTA in terms of trying to identify and 
provide the relevant scientific support for arriving 
at those international standards and recommendations, 
which often get referred to ISO for adoption as 
international standards. 

Q. You said they often get referred to where? 

A. ISO. This is an International Standards 
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Organization. 

Q. Now you mentioned a "remit." What do you mean 
by that? 

A. Can you remind me of the context in which I used 
it, please? 

Q. Yes. In your last answer you said "all of these 
fall within the remit of CORESTA in terms of trying 
to identify and provide the relevant scientific 
support for arriving" — and then you went on. 

A. Uh-huh. Uh-huh. Oh, it really just says that 
the array of activities. Some might call it the 
terms of reference, although I've never seen them 
written down as terms of reference. But this is just 
a shorthand for saying these are the sorts of things 
that they're involved in. 

Q. All right. And in addition to the board 
meetings, there are meetings of these four primary 
divisions where the folks from the CORESTA companies 
get together and — 

A. Yes. 

Q. — talk about issues relevant to that particular 
group; right? 

A. That's correct, yes. And there are task forces, 
or project areas as you might like to call them, that 
fall within each of those subdivisions. 
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Q. And again, these task forces meet from time to 
time and bring together representatives of the 
various member companies to talk about common 
issues. 

MR. BEZANSON: Object to the form. 

A. Yes, in general that's correct. 

I think I musn't mislead you in any way. It's 
really the Scientific Commission, which is the 
presidents of these particular subdivisions and the 
senior officers that are voted into those positions 
by the whole membership of CORESTA, they form and 
constitute the Scientific Commission. And they have 
a lot of freedom and autonomy and they identify areas 
of interest, common issues that fall before them, and 
people relevant to those issues get either nominated 
or requested to attend and form part of the task 
force. That's why the Scientific Commission 
administers the scientific aspects, those they get 
referred in summary form up to the board for normal 
endorsement and support. 

Q. And you said one of the four primary divisions 
was one involving smoke chemistry; is that right? 

A. Yes. 

Q. What task forces relating to cigarette smoking 
are you aware of? 
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A. Well there would be quite a number, really. But 
I — I can sort of — I guess "speculate" is the 
wrong word. I can give you a — an actual framework, 
I guess, of the sorts of things they might deal 
with. 

There might be an issue about the standard 
machine smoking system, the way that cigarettes are 
smoked, the parameters used for that, and there may 
be issues related to any particular individual step 
of that, or it may be looking at the totality of 
that, what sort of method do we need to be able to 
measure the deliveries of cigarettes and what are the 
conditions under which that prevails. It could be 
the measurement of individual substances like carbon 
monoxide, there are things like measurement of 
tobacco moisture, measurement of humectants. And 
people would say, well, we need to have a common 
basis of communicating with one another. Different 
people in different parts of the world will use a 
whole array of different techniques to do that, but 
one of the sorts of activities that the task force 
would be involved in is harmonizing those 
methodologies. 

They might say, well, it's clear that in — for 
example, in Guatemala, they don't have necessarily 
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the same level of sophistication as we might have 
with our GC and mass specs at Southampton, but we 
ought to be able to talk to one another about 
moisture content and measuring humectant levels. And 
what we intend to do is work with people to establish 
common methodological techniques so that we have 
relevant and comparable data that comes out of these 
particular organizations. 

So it's really about methods, method 
development. It's about harmonization of methods. 
It's about being — have valid, accurate measurement 
that we can share and communicate across the 
industry. 

Q. Now you referred in your last answer to "GC and 
mass specs." That's kind of a shorthand for gas 
chromatograph and mass spectrometry; isn't it? 

A. Yes, it is. 

Q. All right. And those are — let's back up and 
take them one at a time. 

Those are two different techniques; aren't they? 
A. They are two different techniques, but in many 
instances they get put back to back because one is 
actually a sophisticated improvement on the other. 

So whereas the GC may separate things into individual 
components, the mass spectrometer is a technique 
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thereafter for breaking them in to very small 
fragments, and again using a fingerprint approach 
saying, yes, that is uniquely that particular 
substance. 

I must say to you that I use GC and mass spec 
just as a means of trying to show you the extremes of 
technical differentiation between perhaps a company 
that operates in Guatemala as opposed to one that 
operates in a sophisticated R&D center like 
ourselves. 

Q. All right. Well let's talk about that 
sophisticated research and development center and the 
gas chromatograph technology. 

A. Uh-huh. 

Q. What's it used for, briefly? 

A. Gas chromatography, like many other forms of 
chromatography, would have HPLC, high-pressure liquid 
chromatography techniques. These are analytical 
tools for separating complex mixtures. They are 
analytical tools for uniquely identifying individual 
substances. And as I said, there are overlays of 
technology on top of that, like mass spectrometry, 
which gives another level of confirmation of 
individual substances or ways of analyzing complex 
materials into their component parts, resolving them 
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into their component parts. 

Q. And the gas chromatograph and the mass 
spectrometry have been used at Southampton to try and 
determine the — the constituents of tobacco smoke; 
right? 

A. Well as I've indicated, they are general 
techniques. They're used by many, many people. And 
yes, we certainly have used them at certain times for 
looking at either particular constituents in 
cigarette smoke and/or analyzing the composition of 
smoke, and analyzing a whole array of other materials 
as well. 

Q. All right. Now sir, getting back to CORESTA for 
a minute, CORESTA is not a new organization; is it? 

A. No, it isn't. 

If you're going to ask me when it started, I'd 
struggle a little bit, but I think it started 
probably in the '50s. I would think it started in 
the '50s, but that's a guess. 

Q. All right. But to the best of your knowledge, 
you understand it's an international organization 
that involves cigarette manufacturers and tobacco 
growers that's been around for quite a number of 
years. Fair enough? 

A. That's absolutely — 
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MR. BEZANSON: Object to the form. 

A. It has been around for a number of years. I 
can't tell you exactly how many years. 

But it is a public organization, it is a matter 
of public record, people could find that out, as is 
its publications as well. 

Q. Fair enough. 

Now sir, you mentioned earlier in one of your 
answers where you first mentioned CORESTA "BIBRA," 
and would you please explain to us briefly what that 
is? 

A. Yes. BIBRA is, as I indicated, in terms of its 
full title is the British Industrial Biological 
Research Association, which is constituted as a 
research organization. Many members of the food 
industry, the pharmaceutical industry, some members 
of the tobacco industry, all people that look at and 
have an interest in biological systems, biological 
testing methodologies, the research and development 
of new toxicological techniques. And I think we 
might have been a founder member of that 
organization. Again, I can't take you back into the 
history; that predates me by quite a long way. And 
it's by invite. But B.A.T., BATCO, has been asked to 
sit on their particular board to give them management 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


44 

direction and steer in a scientific arena. 

MS. WIVELL: Would you — 

Would anyone mind if I took a break? 

MR. BEZANSON: No. Of course not. 

MS. WIVELL: Thank you. Why don't we take 
five minutes. 

THE WITNESS: Sure. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MS. WIVELL: 

Q. Sir, going back to CORESTA, Brown & Williamson 
is also a CORESTA member. 

A. Yes, it is. 

Q. And they have been for quite some time. 

A. I believe that's correct. 

Q. And American Tobacco was a CORESTA member? 

A. Again, I simply don't know whether — 

I wouldn't be at all surprised. There are, as I 
said, over 180 members both from the tobacco industry 
and suppliers to the tobacco industry, so it's — 
it's a wide body of people related to the industry. 

Q. All right, sir. Are you familiar with an 
organization in the United States called The Tobacco 
Institute? 

A. I've heard of it, but I'm not very familiar with 
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1 it. 

2 Q. Is the Tobacco Institute a CORESTA member? 

3 A. I don't believe so, because it is not directly 

4 involved with the manufacture of product. I think 

5 that's the general criteria by which membership is 

6 decided. 


7 

Q. 

All right. Earlier in your testimony today you 

8 

said that in approximately 

1985 you began working on 

9 

a 

biotechnology diversification program. 

10 

A. 

Yes. 


11 

Q. 

Is that fair? 


12 

A. 

That's correct. Yes. 


13 

Q. 

All right. Have to let me finish. 

14 

A. 

Yeah, I'm sorry. I'm 

sorry. I'll get used to 

15 

it 

eventually. 


16 

Q. 

Okay. You mentioned 

that you reported to Alan 

17 

Heard. 


18 

A. 

That's correct. 


19 

Q. 

What position did Mr. 

Heard hold at the time? 

20 

A. 

Again I can tell you 

the position I assumed him 

21 

to 

hold; I don't know what 

his actual job title was. 


22 He — he was in essence the head of R&D for BATCO, 

23 and he had, as I understand it, some group 

24 coordination role for R&D. 

25 Q. And sir — 
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1 

A. 

I 

'm sorry. 

I'm sorry. 

2 

Q. 

I 

beg your 

pardon. 

3 

A. 

I 

just remembered. Of course at that time he 


4 had specific responsibility for the technical support 

5 to the agribusiness diversification program, so he 

6 had a responsibility as biotechnology special 

7 projects, I think, something like that. Must have 

8 been written into his job title at that time. 

9 Q. Now you learned when you became involved in the 

10 biotechnology program that Mr. Heard had been 

11 seconded to B.A.T Industries at one time in order to 

12 look at the issue of biotechnology programs. 

13 MR. FRANKEL: Object to form. 

14 MR. BEZANSON: Object to the form. 

15 A. Well again I can't confirm or refute that. My 

16 understanding was that he did fulfill some short 

17 period of secondment. But his office was in the 

18 BATCO head office because mine was next door to him, 

19 and he still had R&D responsibility for Southampton, 

20 so in the sense that he had some special project 

21 responsibility, that, I think, is the area in which 

22 his area of secondment may have related. 

23 THE REPORTER: May we go off the record 

24 just a moment, please. 

25 (Discussion off the record.) 
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1 BY MS. WIVELL: 

2 Q. Sir, when we use the word "secondment," we're 

3 talking about an employee from one company within the 

4 BAT Group who's lent to another company within the 

5 BAT Group; right? 

6 MR. BEZANSON: Object to the form. 

7 A. I think that's probably a reasonable 

8 assessment. That would be my sort of every-day 


9 

interpretation of that. 





10 

Q. All right. And — 





11 

A. But — but of course only in 

relation 

to 

that 

12 

particular activity. 





13 

Q. Sir, you understood that before 

1985 

Mr. 

Heard 

14 

had been lent to B.A.T Industries 

to 

look 

at 


15 

biotechnology issues. 






16 MR. BEZANSON: Object to the form. 

17 MR. FRANKEL: Object to the form. 

18 A. I'm afraid I simply don't know what his terms of 

19 reference were — were with Industries and the 

20 precise timing at which that occurred. All I can say 

21 is that when I moved out of the R&D center, I 

22 reported to Alan as an employee of BATCO and — and I 

23 saw him sat in the BATCO head offices, and I assumed 

24 him to be, as usual, fulfilling his role for BATCO. 

25 Q. Now sir, in your last answer you referred to 
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"Industries." You're referring to the company B.A.T 
Industries P.L.C.? 

A. Yes. 

Q. Understanding that you don't know what his terms 
of reference were or the precise time, you did 
understand that he had been seconded to B.A.T 
Industries; hadn't you? 

MR. BEZANSON: Object to the form. 

Q. Or didn't you? 

A. Let me take a couple of steps back. 

My understanding was that through our operating 
divisions a number of the companies were, on an ad 
hoc basis, involved in a number of agribusiness 
activities, tomato processing, fruit juice 
operations, I think even the production of orchids in 
Sri Lanka was some part of that tobacco company's 
activities, all of which were wholly-owned 
subsidiaries of BATCO, to the best of my 
understanding, and what Industries were doing were 
thinking about some long-term strategic investment 
decisions as to whether we should move into another 
area of business. And I think — my superficial 
reading of what Alan was doing was simply providing 
and gathering background information on the science 
and technology of biotechnology, because in '85 it 
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was very much in its infancy. He looked at a number 
of companies in terms of their particular strengths 
and weaknesses as to whether they would be, perhaps, 
partners in this business, they may be contributors 
of science and technology. So it was about technical 
assessment, I think, with the view to making 
strategic investment decisions. 

Q. For B.A.T Industries P.L.C. 

A. For the company in relation to its image and its 
intention at that stage to go into, in a more 
concerted way, agribusiness developments. 

Q. What I'm trying to understand, though, is when 
you say "the company" in your last answer, you're 
referring to B.A.T Industries P.L.C. 

A. Yes, I was. But as I've said, I believe that's 
what Alan was doing, because I did actually look 
through some of his files at the time that I joined 
him. He was looking and profiling companies in terms 
of their — their valuation, looking at them in terms 
of technology partners, looking at their business 
relationships, what sort of business activities were 
they, were they credible, did they have proper 
funding, and were they potential partners in some 
business-based activity. So it was about, I think, 
making strategic investment decisions, as — as I 
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read the file. 

Q. All right. Sir, when you refer to 
"Industries" — 

A. Uh-huh. 

Q. — in your answers, would it be fair to assume 
that you are referred to B.A.T Industries P.L.C.? 

A. Yes. When I use "Industries," yes. 

Q. All right. Is that what — how you commonly 
refer to the — the company B.A.T Industries P.L.C.? 
A. It's referred to by many, many names, but it's 
one of the shorthand notations that I tend to use for 
it. 

Q. Fair enough. 

(Plaintiffs' Exhibit 723 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 723, this is a document that 
bears the Bates number 109840848; right? 

A. That's correct. 

Q. All right. It's entitled "NOTE FOR THE TEC, 
OPPORTUNITIES IN BIOTECHNOLOGY;" right? 

A. That's a correct read of the title, yes. 

Q. All right. Why don't you take a moment, since 
it's short, and read it over. 
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1 

A. 

Okay. I 

' ve read 

the 

note. 

2 

Q. 

Now sir. 

Exhibit 

723 

relates to Mr. Heard being 


3 seconded to B.A.T Industries; right? 

4 A. It does. And I think, as you see, it's for the 

5 purpose of making a strategic investment decision, 

6 yes. 

7 Q. All right. And sir, you understood — I — I — 

8 strike that. 

9 This document refers to Mr. Heard being seconded 

10 beginning in approximately December of 1981 until May 

11 of 1982. 

12 MR. BEZANSON: Object to the form. 


13 

A. 

I'm 

afraid 

from 

my reading of the 

note 

I can't 

14 

decide the date 

when 

— of that secondment. 

It just 

15 

says 

— 






16 


Oh, 

sorry. 

Yes . 

From December to 

May 

' 82 . 

17 

Q. 

All 

right. 

But 

you understood — 



18 

A. 

But 

— but 

as I 

said, to evaluate 

the 

long-term 


19 potential for a major investment in biotechnology. 

20 Q. And you understood when you joined him in 1985 

21 that he was still involved in this — in — I'm 

22 sorry. Strike that. 

23 You understood when you joined him in 1985 that 

24 he was still involved in this evaluation of 

25 biotechnology potential for B.A.T Industries; right? 
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MR. BEZANSON: Object to the form. 

MR. FRANKEL: Object to the form. 

A. When I joined Alan in '85, Alan Heard in '85, he 
was at that time the head of R&D for BATCO. As head 
of R&D for BATCO, he had a number of technical 
responsibilities, and I find it not at all surprising 
that he still had a watching brief on the investments 
in biotechnology and indeed the biotechnology 
activities in general, as they were to be an 
underpinning technological support to an emerging 
business activity that BATCO had at that time, and 
indeed, I think had appointed at least around about 
that time an individual to actually develop the 
agribusiness base for BATCO on a concerted worldwide 
basis. 

Q. Well sir, when Mr. Heard was lent to B.A.T 
Industries, as is reflected in Exhibit 723, he stayed 
a BATCO employee; didn't he? 

A. That's my — 

MR. FRANKEL: Object to form. 

A. That's my understanding, that he was always a 
BATCO employee and fulfilled the roles and 
responsibilities for and on behalf of BATCO. 

Q. All right. Now while he was lent to B.A.T 
Industries, did he also have some responsibilities 
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that he continued to carry out at BATCO? 

MR. BEZANSON: Object to the form. 

MR. FRANKEL: Object to the form. 

A. Okay. I've seen this document, and yes, I can 
look at the date of it, I simply don't know the 
precise nature of the working relationship of Alan 
Heard in relation to B.A.T Industries. I can simply 
say that I saw him as my boss. I reported to Alan. 

He had responsibilities for the technical 
development. And my role and responsibility was to 
help him provide technical assessment of the 
biotechnology area, its role, its potential 
implications for our agribusiness interests. And at 
that time I believe that B.A.T Industries — and I 
say believe — that B.A.T Industries had made some 
strategic investments, and thereafter it was actually 
moved more into an operating environment to look at 
how those investments might be managed, and I was 
brought in as an employee of BATCO to look at the 
science and the technology and the hands-on 
management of that as it may relate to our parallel 
developments in agribusiness. 

So the objective, really, was to consider where 
these technologies might add value to the 
agribusiness arena. Some investment decisions had 
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been made. I, as part of BATCO, then, got involved 
in the technical management of those relationships, 
and then trying to align them through the operating 
divisions into the business. 

Q. Now sir, a couple of answers ago you used a 
phrase that Mr. Heard had a "watching brief," and I'm 
not sure I understand what you mean by a "watching 
brief." 

MR. BEZANSON: Is that a question? 

MS. WIVELL: Yes. 

MR. BEZANSON: Excuse me. 

Q. Could you explain that, please? 

A. Well again, I can't remember the exact context, 
but let me just tell you how — how I might use that 
sort of phrase. 

A watching brief is really in essence just 
that. Perhaps decisions have been made. And again, 
through any business organization one has to manage 
one's activities, and in this arena of biotechnology 
he was using people out of Southampton to provide 
technical advice and support, I was involved in the 
day-to-day development of businesses that were owned 
by BATCO and the transfer of technology from these 
technology companies that we'd made strategic 
investments in, and to that end, as a normal boss, he 
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was watching what I was doing, and therefore he 
definitely had a watching brief on me, certainly, 
since he performed my performance review on an annual 
basis if not on a periodic basis in between. 

Q. Now sir, isn't it true that one of the 
considerations in looking at this biotechnology 
program was the potential to add flavor to tobacco 
via cell cultures? 

A. Again it's talking about a series of events, and 
it's difficult to sort out the precise chronology of 
these, but I'd have to say to you that when I got 
involved in the area of biotechnology it was 
absolutely in relation to our agribusiness, future 
business opportunities, which was looking at the 
world of agriculture. And we divided it, and I 
believe it's in our document somewhere, I certainly 
used the phrase "upstream, downstream interests," and 
in terms of the upstream interests, these are the 
supply of genetic materials to farmers like seed, 
like plants, and some of that involved, depending on 
the plant material — not all material is provided as 
seed, some of the interests were relating to tissue 
culture, and of course you propogate using tissue 
culture, and — but that's really about the genetics 
supply end of the business, which is a means to an 
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end. B.A.T. — 

BATCO recognized that its interests were in the 
manufacture, the development of processed products, 
and that's where our skill base was. We had 
marketing and we had worldwide distribution 
capability, and we were looking to apply this 
business base so that we could actually add value 
through processing, like tomato puree production, be 
it color, because color is critically important, be 
it viscosity, because viscosity is one of the key 
parameters to processed and puree tomato materials, 
and things like fruit juice in terms of taste and 
flavor and the quality issues, and we were looking to 
apply these technologies to differentiate ourselves 
from the background agribusiness activities so that 
we could add value through processing and then derive 
benefit and — and profit from the sale of improved 
agricultural produce. So that in essence is what we 
were trying to do, and that's what drove our 
activities. 

At some point in time, and I can help — if you 
wish, we can try and reconstruct some of that, from 
the best of my — my recall, as to where our 
interests otherwise were introduced with respect to 
tobacco. But that was not the driving side of the 
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business. It was about a new era of investment, it 
was about a new era of business activity, and it's — 
And the primary force for biotechnology was: Is 
this emerging technology likely to provide the 
underpinning support to differentiation of that 
business in the marketplace of agriculture? 

Q. I'm going to move to strike as non-responsive. 

A. Uh-huh. 

Q. Sir, understanding that you had many different 
concerns looking into the biotechnology aspects when 
you got involved in 1985, it would be correct, 
however, to say that one of those concerns was to 
look at a program to add flavor to tobacco via cell 
cultures. 

MR. BEZANSON: Object to the form. 

Q. Right? 

A. Well I — I would pick up on one of your terms, 
which was "concerns." I would say we may have looked 
at it as an opportunity. Tobacco is an agricultural 
material. It's just like many other plant-based 
materials that get processed. And it's certainly not 
unreasonable in my mind — 

Why would I differentiate tobacco from any other 
agricultural raw material? It has at least the 
potential for the application of new technologies, 
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either to change the agronomic performance, the yield 
characteristics and/or the smoking characteristics 
perhaps of tobacco. But as I indicated to you, it 
was not the primary driving force for the strategic 
investment into biotechnology as I understand it. 

Q. All right. But you understand that this lawsuit 
doesn't involve potato chips or tomato puree or even 
orchids. It involves tobacco; doesn't it, sir? 

A. Well I understand that to be the case, but 
you're asking the question in the context of B.A.T., 
BATCO's business activities, and all I can do is set 
our strategic investment. And BATCO at that time was 
very much involved with the principle of diversifying 
into a whole array of other profitable businesses 
from its perceived business strengths, of which 
agribusiness was one. 

Q. All right. But getting back to my questions 
about tobacco, it's true, isn't it, that one of the 
reasons that this biotechnology program was being 
investigated was to see if it was possible to effect 
smoke properties by adding flavor via cell cultures? 

MR. BEZANSON: Object to the form. 

A. Well I'm sorry to be pedantic, but as I 
indicated, the background, the logic and the thinking 
for moving into the arena of plant biotechnology was 
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in support of and to try and assess its potential to 
differentiate an area of investment into 
agribusiness. It would be unreasonable not to 
contemplate at some point in time, but that was not 
the driving force for the investment, to see whether 
indeed these biotechnologies had potential for use 
with tobacco as an agricultural crop. And indeed, as 
you probably know, tobacco had been used as a model 
species for many, many years for the development of 
tissue culture techniques and the development of 
molecular technologies because of its ease with which 
it could be transformed and regenerated. 

(Plaintiffs' Exhibit 724 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 724, this is a document that 
begins with the Bates number 107417935; right? 

A. That's correct. 

Q. And it's entitled "ADDITION OF FLAVOUR VIA CELL 
CULTURES." 

A. That's what it's entitled, yes. 

Q. And if we look down the first page, we see there 
is a heading entitled "4 BENEFITS." Right? 

A. Where's the — 
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Oh, number 4 entitled "BENEFITS." Sorry. 

Q. And under that heading is listed the 
"POSSIBILITY TO AFFECT SPECIAL SMOKE PROPERTIES;" 
correct? 

A. That's correct. That's an accurate read of that 
statement. 

Q. And listed under that are two headings, the 
first is "SATISFACTION," and the second is "FLAVOUR" 
and "TASTE." Right? 

A. That's correct as written, yes. 

Q. Now sir, as a person who has been involved with 
the smoking behavior group, what did you 
understand — or what do you understand the word 
"satisfaction" to mean as used within BATCO? 

MR. BEZANSON: Object to the form. 

A. Just before I answer that, I'd like just to 
indicate that from the handwritten title at the top 
of this document, I assume this is correct, that this 
was a paper from B.A.T. Hamburg? 

Q. Sir, unfortunately in this deposition I get to 
ask the questions and you have to answer them. 

A. Okay. Okay. I — 

Then I make the assumption that it is a document 
that comes from B.A.T. Hamburg. 

Q. Let me re-ask the question. 
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As the person who has been involved with the 
smoking behavior group at BATCO, what did you 
understand the word "satisfaction" to mean as used 
within that company? 

A. Well it's a fairly loose term, but I will give 
you my view of a usage of the word "satisfaction" as 
I use it. If necessary, I will read the document to 
see whether the — the views implied in this document 
actually differ from my assessment of satisfaction. 
It's the extent to which somebody likes something and 
the extent to which they feel comfortable and derive 
enjoyment from it. 

Q. All right. And the next heading is 
"FLAVOUR/TASTE;" right? 

A. Yes. 

Q. And did you understand that flavor and taste 
were considered different aspects of smoking than 
satisfaction? 

MR. BEZANSON: Object to the form. 

A. They are specific elements within the usage of 
the product that a consumer might say, yes, it has a 
particular taste, it has a particular flavor. 

When I look at that and when I look at the 
overall performance of the product, maybe in terms of 
its mechanics, the ease with which I can smoke the 
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product, then satisfaction is — is — is in effect 
an integration of a whole series of elements which 
will include a whole array of sensory properties, of 
which flavor and taste, I would say here, have been 
teased out for the purposes of identifying their 
importance in terms of the contribution to 
satisfaction. 

Q. Sir, could you turn to the page that ends with 
Bates number 938. There is a heading there, 
"ENHANCEMENT OF SATISFACTION;" right? 

A. Yes, that's correct. 

Q. And under that it says "by nicotine-loaded cell 
material; the present results offer the free 
regulation of a nicotine content up to twenty percent 
of the cell dry weight." Did I read that correctly? 
A. Would you mind rereading it? I was just 
familiarizing myself with another part of the 
document — 

Q. All right. 

A. — as you were speaking. I'm sorry. 

Q. There under the heading "ENHANCEMENT OF TASTE" 
it goes on to say "by nicotine-loaded cell material; 
the present results offer the free regulation of a 
nicotine content up to twenty percent of the dry — 
cell dry weight." Right? 
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A. That's a correct read of what's written there. 

Q. All right. Well first of all, what is the cell 
dry weight that's referred to there? 

MR. BEZANSON: Objection to the form. 

A. In scientific terms I would say, simply taken, a 
mass of cells that are simply dried to the point 
where all of the moisture is removed from that, and 
you'll be left with what would be considered the dry 
weight of the material, i.e., minus the water. 

Q. Now sir, the enhancement of smoker satisfaction 
by nicotine-loaded cell material would be considered 
part of the biotechnology program that you were 
involved with; wouldn't it, sir? 

MR. BEZANSON: Object to the form. 

A. No. I think — I think you're actually putting 
two elements together which are incorrect, and I 
think I should take a little bit of time out to set 
some of these things in context for you. 

Q. Well I think you've answered my question, and 
I'm not sure — 

Let me ask another one, see if I can — let — 
let me just ask another question. It says at the 
beginning of the document that one of the 
objectives — under the heading "OBJECTIVES" — 
"SINGLE CELLS ARE GROWN TO CELL LINES IN ORDER TO 
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INCORPORATE COMPOUNDS BY BIOTECHNOLOGY — 
TECHNOLOGICAL MEANS;" right? 

A. That is what's written there. 

Q. All right. 

A. But — 

Q. And that — 

A. But biotechnology, as I indicated to you, has 

many, many meanings and interpretations, and this is 
simply a biological means of achieving a particular 
objective. 

Q. And — 

A. This is not and was not part of our central 
biotechnology programs. 

Again, looking at the handwritten comment or 
identifi — identifier at the top of this document, 
it seems as though it was an initiative taken by a 

B. A.T. subsidiary, B.A.T. Hamburg, being the company 
in point. 

Q. And sir, isn't it true that B.A.T. Hamburg 
looked at this project in order to try and determine 
whether the adsorption of nicotine into tobacco cells 
could be changed in order to affect the amount of 
unbound nicotine in cigarette smoke? 

MR. BEZANSON: Object to the form. 

A. Again, there's a whole series of complex issues 
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in here, and let me try, if I can remember them all, 
pick some of them apart. And first and foremost, my 
recall of what B.A.T. Hamburg was involved in was 
looking at the technology of tissue culture as a 
means of producing en masse tobacco materials that 
did not emanate from the field. I think there was a 
view at one stage that using the technique of tissue 
culture one would be able to produce a huge amount of 
biomass which might supplant the need for the 
irregular supply of tobacco or the changing qualities 
of tobacco. And I think some of the thinking within 
the minds of this organization at the time was — and 
certainly there was a big German-based — a German 
government-based initiative — to try and develop the 
technology of tissue culture as a means of bulk 
producing biomass, either as a means of its use in 
its own right or as a means of extraction so that one 
could actually derive intermediates for commercial 
purposes. Now this particular program, in my recall, 
was about looking at biomass as a possible 
replacement for the ad hoc supply of tobacco 
materials that would have been conventionally 
produced. 

Q. Sir, isn't it true that of particular importance 
in that program was the adsorption of nicotine from 
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culture media into tobacco cells where it appeared as 
bound tobacco in contrast with the unbound character 
of tobacco? 

MR. BEZANSON: Object to the form. 

A. Now — now again I think there's some 
misunderstandings here. And I think if you look at 
item two, which says "APPLICATION," that just caught 
my eye, that I believe supports at least my 
contention that the idea was about biomass so that 
one can actually produce a form of reconstituted type 
of tobacco. I think now when you're talking about 
cell culture and what is happening to or what the 
origin of nicotine is, I think there's some 
misunderstandings here. It is the cultured tobacco 
cells that are what we would say competent to produce 
nicotine and a whole array of other metabolites, 
which it does, and that these are produced within the 
cells. And because when cells are grown in culture, 
they are not like plants, they're unable to actually 
retain all the intermediates within their structure 
themselves, and the medium becomes the background in 
which metabolites accumulate, and this would include 
things like carbohydrates, carbohydrate 
intermediates, tobacco-specific alkaloids like 
nicotine, an array of other alkaloids, and a whole 
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array of secondary plant materials that will simply 
build up in the background medium to the point of 
actually stopping the cells growing. 

Q. Sir, showing you what's been previously marked 
in this litigation as Plaintiffs' Exhibit 653, this 
is a memo concerning the biotechnology project from 
Alan Heard about his visit to B.A.T. Hamburg in June 
of 1984; right? 

A. Yes. 

Q. Now sir, he addresses in this — I'm sorry. 
Strike that. 

For the record, this document bears the Bates 
number 109873283; right? 

A. That's correct. 

Q. And on the first page of this document Mr. Heard 
talks about cell cultures; doesn't he? 

MR. BEZANSON: Object to the form. Perhaps 
if you're going to ask about this document, Mr. Read 
should take the time to read it. 

Q. Sir, have you seen this document before? 

A. No, I've never seen it before. 

Q. All right. Why don't you take a moment or two 
to read it. 

A. Thank you. I will. 

If you don't mind, I'm having a little 
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difficulty reading some of the text; this is a poor 
photocopy that I have. So if you'll just bear with 
me a little bit. 

Okay. I've now read the document. 

Q. All right. Exhibit 653 has a subheading on the 
first page entitled "Cell Culture;" right? 

A. Yes, it does. 

Q. And Mr. Heard reported there that "Of particular 
importance is the adsorption of nicotine from the 
culture medium into the tobacco cells where it 
appears as bound as normal nicotine, in contrast with 
the unbound character of nicotine applied to tobacco, 
sheet or even dry (dead) tobacco cells;" right? 

MR. BEZANSON: Object to the form. 

A. That's an accurate read. Would you like me to 
comment on it? 

Q. No, thank you, sir. 

A. Do you mind if I do comment on it? 

Q. Yes, sir. Your counsel I'm sure has told you 
he'll have an opportunity — 

A. Okay. 

Q. — at the end of the deposition to ask you any 
questions. 

Now sir, Mr. Heard also reported on plant 
breeding in this memo; didn't he? 
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A. Yes, he does. 

Q. All right. And he was talking about the effort 
devoted to breeding new lines aimed at high nicotine 
varieties, in part; right? 

A. Which page is this, please? 

Q. The bottom of the second page, sir. 

A. Well it says, for completeness, that "The effort 
here is mainly towards new breeding lines, aimed at 
high nicotine varieties, in various resistances (to 
nematodes, et cetera)." 

Q. And sir, did you understand that part of the 
project that Mr. Heard had a watching brief on was 
involving the breeding of high nicotine varieties of 
tobacco plants? 

MR. BEZANSON: Object to the form. 

A. I'd like to take you back to another part of the 
document which lays out the purpose of the visit, 
which was to review the aim and progress of the 
tobacco biotechnology activities being carried out in 

B. A.T. Hamburg and to form a view on its future 
role. 

Again as I indicated to you, this, to the best 
of my knowledge, was a specific initiative that 
B.A.T. Hamburg took. It was something that was 
operating independently of our central biotechnology 
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program. And I would suggest that what Alan was 
doing during this visit was trying to assess whether 
any of this — and you can see from the tenor and the 
way that the note is written that a lot of it is new 
to him and that he's expressing his particular views 
and opinions on some of those programs and as to 
their relevance or otherwise to part of our potential 
interest in biotechnology. 

Q. Move to strike as non-responsive. 

My question is a little different — different, 

sir. 

A. Uh-huh. 

Q. Part of the biotechnology project overall, apart 
from this document, that Mr. Heard was involved with 
involved the breeding of high nicotine variety 
tobacco plants; isn't that true? 

MR. BEZANSON: Object to the form. 

A. Again, I know our company is a complicated one, 
but again I have to set some of this in context. And 
as I was involved in the central initiative for 
investment in the whole area of biotechnology as it 
would add value to our agribusiness activities, at 
that time it's clear that one of our companies, 

B. A.T. Hamburg, was — actually had initiated its own 
program to look at and to utilize what it considered 
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to be emerging technologies to assess their potential 
and use, and it would come as no surprise to me at 
all if other parts of the BAT Group weren't also 
looking at these emerging new sciences. 

What I can tell you is, and I can tell you in 
detail if you'd like me to go through it, as to what 
the programs were with respect to the central 
initiative in terms of investment in biotechnology 
and the chronology — chronological sequence of 
events where we developed our programs which then did 
consider use of these technologies in tobacco. What 
we're looking at here is a series of parallel 
activities, and — and it is not appropriate and not 
relevant to lump them as one entity, as the 
biotechnology activities as being undertaken by the 
group in general. 

Q. Move to strike as non-responsive. 

With all due respect, sir, I wasn't lumping 
anything. I am asking you to focus specifically on 
tobacco here. 

A. Yes. 

Q. And isn't it true that part of the biotechnology 
program that Mr. Heard was involved with involved the 
breeding of high technology — of high nicotine 
variety tobacco plants? 
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MR. BEZANSON: Object to the form. 

MR. FRANKEL: Objection, asked and 

answered. 

A. Now again there's an issue here. Alan Heard had 
responsibility for the group's R&D activities. He 
had also been involved in the central initiative for 
looking at the potential of applying biotechnology to 
the agribusiness developments in general. So when he 
visited here, depending on the time — '84 — then I 
would suggest that he was wearing at least two hats 
when he visited that organization. And he was 
looking at specifically what B.A.T. Hamburg was 
doing, he was making an assessment of that, and the 
potential always existed for individual companies to 
use and develop emerging technologies. They were an 
R&D center, and we have a number of R&D centers 
around the world, and they will look at the potential 
of any new and emerging technology as it might be 
applied to the tobacco business. But this was not, 
at the time in which we're discussing, was not part 
of a central initiative as — and you cannot put them 
all together and say this was a biotechnology 
program. This is a program in an R&D center that was 
actually using the technologies of biotechnology, and 
they're not one and the same. 
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Q. Move to strike as non-responsive. 

Sir, put the document aside for a moment. 

A. Yeah, sure. 

Q. All right? 

Now apart from that document, isn't it true that 
part of the biotechnology program that Mr. Heard was 
involved with involved the breeding of high nicotine 
variety tobacco plants? 

MR. BEZANSON: Object to the form. 

MR. FRANKEL: Asked and answered. 

A. As I say, I think I've covered this ground 
pretty well. I've tried to lay out the chronological 
sequence of events. I've indicated that there were 
at least two if not three parallel programs that were 
operating within the company, and they were not 
controlled specifically by Alan Heard, they were part 
of individual R&D centers' interests in using new and 
evolving technologies. 

I can tell you about the central programs and 
some of the programs, as I indicated in my former 
answer, as part of ATC's activities. Yes, we have 
tobacco programs. I'm very happy to take you through 
all of those tobacco programs and to lay out the 
totality of those activities so you know exactly what 
I've been responsible for. And I've tried to set 
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them into a context of what I think Alan Heard was 
involved with. 

Q. Well sir, you're aware that Alan Heard visited 
the United States, and specifically DNAP Labs; aren't 
you? 

MR. BEZANSON: Object to the form. 

A. Again — 

Again, I think as I indicated to you, yes, I — 

I have read some of Alan's files and I've indicated 
to you that he made a visits to many, many 
biotechnology companies, probably 20 or 30, and these 
are in the files, where he made strategic reviews and 
assessments of their technical capabilities, about 
their business interests, about the investment 
portfolios that had constructed these companies. And 
he may well have visited DNAP for a number of 
purposes. He definitely visited them with a view of 
identifying them as part of the central biotechnology 
support program and/or as a potential company that we 
may purchase as part of our strategic investment in 
biotechnologies as a support to our agribusiness 
interests. 

Q. And the reason or one of the reasons that he 
went to DNAP Labs is to talk to them about the 
breeding of high nicotine variety tobacco plants; 
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isn't that true, sir? 

MR. BEZANSON: Object to the form. 

A. I know I'm not at liberty to ask you questions, 
but all I can say is that without supporting 
documentation it's very difficult for me to say why 
he went there or didn't go there. All I can say to 
you about Alan Heard and his recordkeeping was that 
he was an excellent notetaker. He — he was 
absolutely insistent that we reviewed — on any visit 
program that we went onto, we needed to document what 
we'd done, what had been discussed and what the 
recommended actions were and should be. 

There is a DNAP file. I know that to be the 
case because I once looked at it. And I would 
suggest that someone should read that in total and 
you'll find exactly why Alan Heard went to DNAP at 
that particular time. I think he visited them on a 
number of occasions. 

Q. And one of the reasons that he did was because 
DNAP eventually was involved in a project that you're 
aware of with Brown & Williamson to develop 
genetically engineered high-nicotine-content tobacco 
plants; isn't that true, sir? 

MR. BEZANSON: Object to the form. 

A. Now again, I think we're condensing one or two 
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things and actually not really painting an accurate 
picture of what took place. 

Yes, Alan definitely visited DNAP with a view 
for an investment consideration or an acquisition 
consideration. I am not aware of what point in time 
Alan became aware of Brown & Williamson's interests 
with respect to the development of new cultivars and 
varieties, and maybe there's some documented evidence 
to help us sort out the chronological sequence of 
events there. What I can say to you is that the 
program that you refer to is not a genetic 
engineering program, it is simply a cellular process 
whereby and which is used by many, many plant¬ 
breeding techniques for accelerating plant breeding. 

I told you about the molecular marker 
technology. That's one aspect of accelerating plant 
breeding. Another — and we can go into the 
complexities of the breeding process if you like. 
Another way of overcoming some of those complexities 
is to use tissue culture and cell culture. It's my 
understanding that those technologies were used 
and/or considered for the purposes of developing an 
array of varieties. 

Q. Well sir, you know full well, don't you, that 
DNAP Labs and Brown & Williamson developed high- 
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nicotine-content tobacco plants; right? 

MR. BEZANSON: Object to the form. 

A. Now again I think — I think you misunderstand. 

To the best of my knowledge, the plant material 
that was developed out of DNAP actually originated 
out of North Carolina state. That's where the 
classical plant breeding had been done, I think as 
part of a government program and initiative to 
develop a particular cultivar that had higher content 
of nicotine. The role and the purpose — the role 
and the purpose of DNAP was — 

As I indicated to you earlier, it takes anything 
between 10 and 12 years to develop from inception a 
new variety because of the complexities of 
inbreeding. What had happened is, and it's my 
understanding that from North Carolina state a lot of 
that work had been done, the material was not of the 
status where it has, what I told you, predictive 
plant breeding characteristics; there was still 
elements of genetic instability, as there always is 
until you get a fully inbred material. That was 
taken into DNAP with the purposes of actually putting 
into that plant cytoplasmic male sterility, which is 
a process whereby you can get proprietary control of 
genetic material. It's a standard procedure, 
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standard practice. And that was the purpose of, my 
understanding, of the DNAP program. What they were 
obliged to do is to ensure that the material that 
came from North Carolina state still had those 
original properties as developed in that program. 
Because, unfortunately, the cell culture process 
introduces natural variability known as somaclonal 
variation, and therefore you have to test that 
material to ensure that it hasn't undergone random 
changes in vitro and it is still true to representing 
the original — original material. So it was a cell 
fusion technology to put cytoplasmic male sterility 
and to maintain the original characteristics of the 
plant developed, as I understand it, out of the North 
Carolina program, driven again, as I understand, as a 
part of a U.S. government-based initiative. 

Q. And we're talking about tobacco plants; aren't 
we? 

A. Yes. We are talking about tobacco plants, yes. 
Q. And one of the reasons that you understand Brown 
& Williamson got involved in this DNAP program was to 
try and develop tobacco plants that had higher 
nicotine content than those already grown in the 
United States. 

MR. BEZANSON: Object to the form. 
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A. Now again we're moving into some fairly complex 
areas of science. And I'm sorry, I'm not trying to 
unduly over-complicate them, but I think we must make 
the points so that people understand what we are 
trying to do here. 

There is an association between 
high-nicotine-containing cultivars and taste and 
flavor. It's well recognized that the highest- 
quality tobaccos are the ones that are grown under 
the most advantageous agronomic conditions because 
under those conditions plants thrive well. You can 
see them from their performance in the field; they 
have thick leathery leaves, they produce secondary 
metabolites. Only plants that are well supported in 
agronomic terms produce these particular 
characteristics. And nicotine and sugars and other 
markers are correlates for smoking quality. 

And to that end, we don't know precisely what is 
associated with the synthetic pathways of nicotine 
and nicotine alkaloids, all I can say to you is that 
they are secondary plant metabolites, they are very 
complex pathways, and there are many other secondary 
plant metabolite pathways that correlate in the same 
way. And therefore my understanding is — 

And I would develop another argument for you as 
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well because I understand where your question is 
going. We're looking at high-quality tobaccos as 
indexed and indicated by the presence of nicotine. 

It does contribute to taste and flavor. It does 
produce sensory attributes associated with the 
proper — product which are part of but not a total 
part of the total smoking process. 

And again, if you then look in economic terms, 
the qualities of tobacco vary year on year, season on 
season and within season, and between various 
cultivars and the way that they're grown. Nicotine 
is one index of plant quality. It is just a marker 
for smoke and taste characteristics. And I have to 
say to you that when we put a product together, we 
can have upwards of 40 different individual grades of 
tobacco; some of them have high levels of nicotine, 
some of them have extremely low levels of nicotine. 

We sometimes — for economic reasons we use the stem, 
or the petiole it should be called, — 

(Discussion off the stenographic record.) 

A. — and the midriff for economic reasons. These 
all have differing smoking characteristics and 
attributes, and the skill of the blender is putting 
all of these together. And again I could indicate to 
you that if we so choose, there's more than an 
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adequate supply in economic terms of tobacco 
cultivars today that have high levels of nicotine. 
That is not the purpose by which we select grades. 

We put the blends together and make decisions. It's 
about making an acceptable product for the consumer, 
which requires very skilled blending skills in making 
an acceptable product. 

Q. Move to strike as non-responsive. 

MR. BEZANSON: All right. 

MS. WIVELL: And I'd like to take a break. 
MR. BEZANSON: Fine. I was about to say 

the same thing. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MS. WIVELL: 

Q. Sir, let me ask the question a bit differently. 
You understand — strike that. 

Let me ask the question a bit differently. The 
Y1 development program that Brown & Williamson was 
involved with had as one of its purposes the 
development of a high nicotine flue-cured tobacco 
with good taste; right? 

MR. BEZANSON: Object to the form. 

A. Again as I think I indicated earlier, and I can 
only give you my understanding of the situation 
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because I was actively involved in these activities, 
it was a cultivar — let me rephrase that so that 
there will be no misunderstandings — it was genetic 
material that came out of a classical plant breeding 
program out of North Carolina. I think Dr. Chaplin 
was looking after that program. I think some of the 
motivating forces were to respond to some U.S. 
government initiatives. And it is that material that 
was passed to DNAP. And I am not aware that DNAP 
undertook any further development with respect to 
changing the nicotine content or otherwise of that 
cultivar other than to preserve the characteristics 
as already developed and then to get the material 
into varietal forms so it could actually be grown 
commercially. 

Q. Well sir, let me ask you this, "yes" or "no." 

Was one of the purposes of developing Y1 to produce a 
product which could be used in low-tar cigarettes in 
order to increase smoker satisfaction? 

MR. BEZANSON: Object to the form. 

A. I have never seen the project objective, and 
therefore, I can't tell you categorically whether 
that indeed was the case or otherwise. 

Q. Sir, showing you what's previously been marked 
as Plaintiffs' Exhibit 709, could you turn to the 
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1 page that ends with Bates number 584 that is entitled 

2 "Y1 PROJECT OBJECTIVES?" 

3 MR. BEZANSON: Do you have another copy of 

4 that? 

5 MS. WIVELL: No, I don't, sir. 

6 MR. BEZANSON: All right. 

7 A. 584? 

8 MR. FRANKEL: What's the complete Bates 

9 number of the first page? 

10 Q. Have you turned to page — the page that ends 


11 

with 

the Bates number 

584, sir? 

12 

A. 

I'm just turning 

to it now. 

13 

Q. 

And the title of 

that page is "Y1 PROJECT 

14 

OBJECTIVES;" isn't it. 

sir? 

15 

A. 

Yes, it is. 



16 Q. For the record, the Bates — the first Bates 

17 number of this document is 400364571. 

18 Now sir, the first objective that's stated there 

19 under the title "Y1 PROJECT OBJECTIVES" is to 

20 "DEVELOP HIGH NICOTINE, FLUE-CURED TOBACCO (Y-l) WITH 

21 GOOD TASTE;" right? 

22 A. That is an accurate read of what's here. 

23 Q. All right. And the fourth point that's listed 

24 under "Y1 PROJECT OBJECTIVES" is "DEVELOP AND TEST 

25 NEW PRODUCTS WHICH INCLUDE Y-l TOBACCOS FOR INCREASED 
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SATISFACTION AT LOWER TAR;" right? 

A. Again that is an accurate read. 

Q. All right. And — 

A. It also has two other objectives, doesn't it? 

Q. And sir, you have no information as you sit here 
today that these were not objectives of the Y1 
project; right? 

MR. BEZANSON: Object to the form. 

A. I can neither confirm nor refute. I don't know. 
Q. Now sir, you were involved in a biotechnology 
committee that involved a — I'm sorry, strike that. 

You were involved in a biotechnology committee 
that included a member of the Brown & Williamson 
staff who was involved in the Y1 project; right? 

A. I'm sorry, I'm not aware of any biotechnology 
committee per se. 

Q. All right. Well you attended a plant 
technology — strike that. 

MR. BEZANSON: Excuse me. Are you through 
with this prior exhibit? 

MS. WIVELL: Yes, I am. 

Q. Now sir, you attended a plant — a tobacco plant 
biotechnology meeting held in Southampton in October 
of 1986; right? 

A. I can't recall that meeting, but there's no 
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reason why I wouldn't have attended a meeting at 
Southampton. 

Q. And sir, let me ask you this: Who is Phil 
Fisher? 

A. Phil Fisher is a member of the Brown & 

Williamson staff. 

Q. And he was involved with the Y1 project; wasn't 
he, sir? 

A. I have no first-hand knowledge of that. I 
wouldn't be at all surprised if he was associated 
with it, but I'm not aware of his role in that 
particular project. 

Q. You've talked to Phil Fisher about his role in 
that particular project; haven't you, sir? 

A. I don't believe so. 

Q. Sir, isn't it a fact that the Y1 project was 
discussed at a plant — tobacco plant biotechnology 
meeting that you and Phil Fisher attended in October 
of 1986? 

A. Let's broaden this out a little bit. 

Q. Sir, let's answer my question. And let me 
repeat it. 

A. I need — 

MR. BEZANSON: Allow him to finish his 

answer. 
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Q. I will repeat my question. 

A. Okay. 

Q. Sir, isn't it a fact that the Y1 project was 
discussed at a tobacco plant biotechnology meeting 
that you and Phil Fisher attended in October of 1986? 
A. Part of my role and responsibility was to look 
at the application of biotechnology in general, as 
I've said, principally to our agribusiness 
activities. I also indicated that as an agricultural 
raw material tobacco was something that we would look 
at in terms of the potential application of 
biotechnologies. The role and responsibility that I 
had at that time was to those central investments. 

I was supportive of and part of the management 
structure of a plant biotechnology company in the 
States known as NPI. Part of my role was to assess 
their technological capabilities to help develop and 
structure businesses in Central and South America 
relating to those technologies in general. I also 
had a responsibility to look at the full potential of 
looking at biotechnology, and it's quite conceivable 
that I had a meeting with Phil Fisher. I don't have 
any great recall of that meeting. It's quite logical 
that he would raise and present any information that 
he had relating to his interests in the application 
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of biotechnology within his operating division, and 
it's quite conceivable that he may have discussed 
some of those activities. I don't recall them 
specifically. 

What I can tell you is that one of the purposes 
in '86 would have been to try and identify the value 
and the utility of plant biotechnologies in our 
business in general. And in, I'm certain, talking 
with members of the tobacco division, I would have 
been looking at how those technologies may indeed be 
applied and used within our own tobacco business. 

(Plaintiffs' Exhibit 725 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 725, this is a memo that begins 
with the Bates number 109873203; right? 

A. I don't think that's the number that I have. 

Q. Oh, I'm sorry. Strike that. I believe I just 

read you the last number of the document. 

A. Okay. 

Q. Exhibit 725 is a memo that begins with the Bates 
number 109873191; right? 

A. Yes. 

Q. And the first three pages of this exhibit is a 
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memo that you wrote that are notes of a meeting held 
in Southampton October 30th through 31st, 1986 
concerning tobacco plant biotechnology; right? 

A. Yes. 

Q. Phil Fisher attended that meeting; didn't he, 
sir? 

A. I'm looking at the attendee list, and yes, Phil 
Fisher is there. 

Q. He represented Brown & Williamson? 

A. And you can see there are representatives from 
the whole of the tobacco division present. 

Q. Sir, Phil Fisher represented Brown & Williamson; 
didn't he? 

A. He did. 

Q. All right. And you set forth — 

By the way, is this one of those documents that 
you took careful notes pursuant to Alan Heard's 
instructions and produced this document? 

MR. BEZANSON: Object to the form. 

A. Alan Heard did not give me precise 
instructions. Alan provided me with a framework of 
reference in terms of reference, and I was exercising 
my own skill and expertise in attempting to develop 
our business interests in general relating to 
biotechnology, of which some of the goals and 
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objectives would be to see whether these technologies 
had utility within our tobacco division. 

Q. And you set forth the three aims of the meeting 
in the first part of Exhibit 20 — I'm sorry, in the 
first part of Exhibit 725; didn't you? 

A. Yes, that's right. 

Q. And one of the aims of the meeting was to review 
current commercial goals for and status of tobacco 
improvements in the group. 

A. That is an accurate read of that aim. And I can 
tell you that, and as I've said before, it's 
absolutely central to the arguments I've been 
developing that I was representing plant 
biotechnology in general in terms of its 
technological opportunities. I indicated to you 
earlier that there are a number of parallel 
activities taking place in the group that predated my 
involvement in biotechnology, but they were emerging 
technologies. 

The operating divisions are and do take 
advantage of any emerging technology in any field. 

And as the aim says, it was for the purpose of 
reviewing what is happening within the group and as 
represented by all of the people that — that 
attended that meeting, and to try and establish the 
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status of what they were doing and look at that in a 
group context as to how those technologies might be 
brought to bear for and on behalf of our group and to 
our group's benefit. 

Q. Now sir, another aim of the meeting was to 
examine the extent to which plant biotechnology 
techniques can extend the commercial opportunities 
for the group; right? 

A. Yes. In terms of cost, quality, and the product 
attributes, yes. 

Q. And a third aim of the meeting was to identify 
the means and mechanisms whereby the group could take 
commercial advantages of the opportunities generated 
through plant biotechnology. 

MR. SCHEIER: Object to form. 

A. That is an accurate read of the third aim. 

Q. And sir, in having this meeting, each of the 
companies discussed what they were doing in 
relationship to these goals that are set out here; 
right? 

A. In terms of their knowledge of the business, to 
help give us a steer with respect to the emerging 
technologies, to put on the table any programs that 
they're aware of or are participating in, to share 
that information in a group sense so that we all have 
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the benefit of knowledge of what was going on in the 
group so we could at least have the opportunity to 
review our current position and/or consider how that 
might be improved and/or developed in the future. 

Q. And Phil Fisher, in sharing with you the 
information that he had, talked about the Y1 program; 
didn't he? 

MR. BEZANSON: Object to the form. 

A. Well to answer that question, because I — I 
can't remember, this is a long time ago, I can't 
remember the content of this document, perhaps you 
can bring me to that particular point in the 
document. 

Q. Well sir, as you sit here today you recall, 
don't you, that Phil Fisher talked about what was 
going on at Brown & Williamson with regard to Yl? 
Isn't that true? 

MR. BEZANSON: Object to the form. 

A. No, that is not necessarily true. 

As I indicated to you, there were attendees from 
all parts of our major operating divisions talking 
about their own particular programs. It's highly 
likely that Phil put on the table, and I hope he did 
put on the table, all the information relating to 
their interests in the development of new cultivars 
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1 and/or the application of these biotechnological 

2 techniques so that we could take a group perspective 

3 to see whether there were things of value to the 

4 group in general or whether they were taking full 

5 advantage of these emerging technologies, or to steer 

6 us in direction of programs that we may wish to 

7 undertake. 

8 Q. Well sir, if we turn to the page that ends with 

9 Bates number 195, we see that Mr. Fisher did put on 


10 

the 

table, as you said, information concerning 

the Yl 

11 

program; right? 



12 

A. 

Do you mind if I take a moment just 

to read that 

13 

so I 

can familiarize myself with it? 



14 

Q. 

Certainly. And please continue on 

to the 

next 

15 

page 

• 



16 

A. 

Down to item four. 



17 

Q. 

Yes, sir. 



18 

A. 

Okay. 



19 


Okay, I've now read the passage. 



20 

Q. 

All right, sir. Does this document 

refresh your 

21 

recollection that Mr. Fisher did put on 

the table the 

22 

information he had concerning Yl? 



23 

A. 

It's now refreshed my memory to the 

whole 


24 

sequence of events and activities, and it both 

sets 

25 

out 

the background to the U.S. tobacco-growing 
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position, it sets out clearly, as I indicated 
earlier, the role and activities undertaken by DNAP 
in terms of cellular fusion, and it also attests to 
the use of superior tobacco cultivars that are 
available too, but not for potential growth in the 
U.S. production arena. 

Q. And this all relates to Yl; doesn't it? 

A. No, it doesn't. Actually, if you read it, it — 
it sets out the fact that U.S.-grown tobaccos are 
considered to be superior in many respects to 
tobaccos grown outside of the U.S. It looks at a 
whole series of technologies. It looks at some of 
the primary objectives for the B&W breeding program, 
of which Yl is simply an example. 

Q. Well Yl was the, quote, current program, quote; 
isn't that true, according to this document? 

A. That's correct. It is a — a subset of their 
broad-based interests in these technologies, yes. 

Q. And sir, did you recall — I'm sorry. Strike 
that. You recall that Mr. Fisher told you that Yl 
was — strike that. 

Do you recall that Mr. Fisher told the group 
that growing Yl in the United States for commercial 
distribution was not a viable option for Brown & 
Williamson? 
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MR. BEZANSON: Object to the form. 

A. My understanding, based part on some discussions 
with Phil Fisher, part on discussion with others, 
that the basic rationale as to why new — 

I'm not sure whether you're familiar with the 
minimum standards program, but to actually put a 
tobacco cultivar into the U.S. arena, they have to 
conform to a number of set criteria which are laid 
down, I think, by the USDA. This particular cultivar 
would fall outside of that, particularly with respect 
to its agronomic characteristics. It would not have 
been an acceptable cultivar to be grown within the 
U.S. 

And again my understanding is that, having made 
and contributed to some of these programs and to take 
commercial advantage of them within the U.S. purchase 
system, as you are probably aware, that operates 
through an auction-floor arrangement, and therefore 
it's not possible to grow proprietary material within 
the U.S. structure and be able to gain access to it. 
Q. And for that reason, Y1 seeds were taken to 
Brazil so they could be grown. Isn't that true, 
sir? 

MR. BEZANSON: Object to the form. 

A. Again, I have no knowledge of the commercial 
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arrangement and/or the mechanism whereby germ plasm, 
be it seed, be it pollen, be it any other plant form, 
was either used within the U.S. or moved outside of 
the U.S. I was only involved in the technical issues 
of applications of biotechnology and their potential 
use in the development of new and improved cultivars. 
Q. Now sir, is it your testimony under oath — 

A. Yeah. 

Q. — that you know nothing about how the seeds of 
Y1 got from the U.S. to Brazil? 

MR. BEZANSON: Object to the form. 

A. Absolutely — 

That is absolutely correct. And indeed, why 
would I need to know? As I indicated to you, my role 
is, to do with these new technologies, understanding 
the technologies, how they can be applied to the 
business. 

Had I asked Phil Fisher, I'm sure he would have 
told me. But indeed, what would be my interest in 
knowing? 

Q. Sir, you understand it has been alleged that Y1 
seed was smuggled out of the United States to 
Brazil. Isn't that true? 

MR. BEZANSON: Object to the form. 

A. I've heard a whole series of snippets of 
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information, the validity and veracity of which I 
know nothing, and therefore I can't really comment 
about what was alleged or not alleged on this 
particular issue. 

Q. Well, you understand it has been alleged that 
Phil Fisher smuggled the seeds out of the United 
States hidden in the bottom of a tobacco package or a 
cigarette package that he carried in his pocket; 
don't you, sir? 

MR. BEZANSON: Object to the form. 

A. I'm afraid I can say in all frankness and 
honesty I do know nothing about that. I don't know 
whether that was the case or not the case. I would 
suggest that you should perhaps ask Phil Fisher for 
his opinion on it. 

Q. Well sir, is it your testimony that you never 
spoke to Phil Fisher about how the seeds got from the 
U.S. to outside of the country? 

MR. BEZANSON: Object to the form. 

A. That's again absolutely correct. I never 
entered into any discussion whatever with Phil on the 
movement of germ plasm anywhere in the world, let 
alone within or outside of the U.S. 

Q. All right. Sir, you mentioned a little bit ago 
that you were part of the management structure of a 
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plant biotechnology company in the United States, 

NPI; is that right? 

A. I'm sorry to be pedantic. I can tell you 
exactly what my role was, and — and again, that 
depends on semantics as to whether I was part of the 
management structure. 

B.A.T Industries I understood had made a 
strategic investment in NPI with the objective of 
developing a series of business activities within the 
license agreement pertaining to that investment. 

Which was again quite extensive, but the area in 
which I was familiar was Central and South America. 

My role on behalf of BATCO was to look at the 
technologies that NPI were investing in, were 
developing, and to see to what extent we could take 
advantage of those technologies in our emerging 
business — agribusiness activities in various parts 
of those geographic regions. 

I had involvement in Brazil through a company 
known as Bioplanta, I had specific involvement in the 
conception and startup of a company in Chile, and I 
had a particular first-hand involvement in activities 
in Venezuela. And I did, in terms of my business 
development activities, look at a number of other 
countries where we may indeed structure these 
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plant-based businesses to drive our agribusiness 
interests. 

MR. BEZANSON: Excuse me, Marti, are you 
through with the prior exhibit now? 

MS. WIVELL: Yes. 

MR. BEZANSON: You can put that aside. 

MS. WIVELL: For the time being. 

BY MS. WIVELL: 

Q. Now sir, just so we're clear, NPI was a company 
that was purchased by B.A.T Industries P.L.C.; wasn't 
it? 

A. It wasn't purchased. B.A.T. made an investment, 
and I think at most — 

I don't know the details of the shareholding, 
but I seriously doubt whether it exceeded 20 percent 
at any point in time. 

Q. Have you seen a document recently that concerns 
the amount of ownership that B.A.T Industries had in 
NPI? 

A. I have not. I've not looked at any of those 
documents since the time in which those investments 
related to my particular interests. 

(Discussion off the stenographic record.) 
(Plaintiffs' Exhibit 726 was marked 
for identification.) 
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BY MS. WIVELL: 

Q. Sir, before you turn your attention to Exhibit 
726, — 

A. Yes. 

Q. — would you turn back to Plaintiffs' Exhibit 
653 which we were looking at earlier. Would you turn 
to the third page of the document. 

It says there, in approximately the middle of 
the page, "At present BAT Industries is evaluating 
two issues: 

"the potential for plant biotechnology in 
Europe - a study conducted jointly with NPI. The 
outcome of this study, expected in two months, will 
tell us whether — tell us whether we wish to enter 
Europe and whether NPI will be available as a 
technology partner." 

And second, "The identification of a technology 
base for establishing plant biotechnology operations 
in the Far East, where we cannot use NPI as our 
technology partner." 

Did I read that correctly? 

A. That's an accurate read of those two elements. 

Q. Now the company that's referred here — to here 
in Exhibit 653 and the company that you were just 
talking about are the same company; aren't they? 
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1 

A. 

NPI, yes. 



2 

Q. 

And NPI was 

a Salt Lake 

City, Utah company; 

3 

wasn 

't it? 



4 

A. 

That's where 

it was based, yes. 

5 

Q. 

And NPI was 

the type of 

— I'm sorry — was 


6 company that had expertise in biotechnology projects; 

7 didn't it? 

8 A. It had a whole portfolio of biotechnology 

9 projects underpinned by various styles and 

10 technologies that would be encompassed in the 

11 biotechnology arena. 

12 Q. All right, sir. Turning your attention back to 

13 Exhibit 653, — 

14 A. Yes. 

15 Q. — what is the project that is referred to in 

16 that portion of the exhibit on the third page 

17 identified with the small letter i)? 

18 MR. BEZANSON: Object to the form. 

19 A. The one that begins "the potential for plant 

20 biotechnology in Europe...?" 

21 Q. Yes, and goes on to say "a study conducted 

22 jointly by NPI." 


23 

A. 

Okay. 




24 

Q. 

What 

study 

is that? 


25 

A. 

Okay. 

. Let' 

s take a step 

back here. Again, 


P .0. 

. BOX 

18188, 

STIREWALT & ASSOCIATES 

MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

101 

another complex business arena. 

At that time B.A.T. had made a strategic 
investment in NPI — 

Q. I'm going to interrupt you. When you say 
"B.A.T.", you're talking about B.A.T Industries; 
aren't you? 

A. B.A. — 

In this particular case it was B.A.T Industries 
that made the strategic investment in NPI as a 
corporate investment, yes. 

Q. All right. Please continue. 

A. Okay. Having made that decision, there was an 
array of business structures whereby we would take 
advantage of their technology base. Again as I 
recall it — and we're going back some years here. 

But again as I recall it, as you'll see in the second 
paragraph, it says that we could not enter into a 
joint-venture arrangement with NPI in the Far East 
because they had already entered into an investment 
with another investment partner. Because we made 
central investments in the company; that gave us 
license rights, at least potential license rights for 
use in different geographic regions. 

At the time that this document was written and 
in — actually in parallel with this, NPI were 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

102 

jointly talking to another investor as to whether 
they should set up a company in Europe to take 
advantage of their U.S.-based technology portfolio. 
And what happened here was exactly what happened in 
the region that I was responsible for, which was 
Central and South America: one looked at the total 
opportunity within the whole of the agribusiness 
arena as to whether it was worthwhile making a joint- 
venture investment to structure an on-the-ground 
business to actually develop new and improved 
planting materials to be taken advantage of within 
any business activities that B.A.T. was involved in. 

So let me show you the levels. We had NPI as 
the corporate entity that we'd invested in. Theirs 
was the center of expertise with respect to the 
forefront of fundamental research in biotechnology. 

We then had license rights to draw on that technology 
for a royalty fee, I understand, through technology 
holding companies that had the right to sublicense 
that technology. And then B.A.T. actually structured 
some business entities on the ground in various 
geographic regions. Central and South America being 
one of those regions, and that's where I got involved 
specifically in developing those businesses. 

NPI reserved the right to invest in those 
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businesses at that time. It was a decision that was 
based on the license agreement and structure, which 
is clearly laid out — I say "clearly," it's a 
complex document, but it is developed in our files, 
which I'm sure is freely available to you. 

Q. Now sir, when you say "we had NPI as the 
corporate entity that we'd invested in," you're 
talking about B.A.T Industries. 

A. I'm talking about the company as represented by 

B. A.T Industries as the corporate investor in that 
area of business. 

In terms of the businesses on the ground, these 
were developed — as I said, I worked in Chile, I 
worked in Venezuela — these were separate business 
entities. They were wholly-owned subsidiaries of 
BATCO. And I was talking to those companies with 
respect to developing specific operating companies in 
those countries that I've just mentioned, taking 
advantage of NPI's technology base, working through 
the license-holding companies. And then there will 
be a royalty stream flowing back to NPI. But I was 
involved in the development of the business bases in 
those countries of interest. 

Q. All right. 

A. BATCO companies I should add. 
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Q. All right. And just so we're clear here, when 
you're talking about British-American Tobacco 
Company, you're talking about BATCO; right? 

A. Yes, I am. 

Q. And when you talk about B.A.T., you're talking 
about B.A.T Industries P.L.C. 

MR. BEZANSON: Object to the form. 

A. There is an occasion, I guess, where I might 
fall into a shorthand notation. Where you ask for 
clarification, I will clearly indicate whether I'm 
talking about BATCO and whether I'm clearly talking 
about B.A.T Industries. 

In general I use the shorthand notation for 

B. A.T Industries as B.A.T. in the context in which 
we're having these discussions. 

Q. Good. And I'm just trying to be very 
specific — 

A. Sure. 

Q. — here so that there is no confusion later on. 
A. Okay. 

Q. All right. Now you understand that B.A.T 
Industries invested in a second technology partner in 
the biotechnology area. 

A. That's quite correct, yes. 

MR. FRANKEL: Object to form. 
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1 Q. And that partner was Twyford or called Twyford? 

2 A. Again that was the shorthand. Twyford Plant 

3 Laboratory was again their full title, but again I 

4 use that as a lay person. 

5 I don't understand all of the business entities 

6 that Twyford existed in, but that's the — the 

7 condensation in which I use that terminology. 

8 Q. All right. Would you turn your attention to 

9 Exhibit 726. 


10 

A. 

Yes. Thank you. 


11 

Q. 

That is a document that begins 

with the Bates 

12 

number 401113142; right? 


13 

A. 

That's correct. 


14 

Q. 

And it is a document that that 

is labeled 

15 

"DRAFT, BIOTECHNOLOGY" and stamped " 

SECRET" and also 

16 

"CONFIDENTIAL;" right? 


17 

A. 

That's correct, yes. 


18 

Q. 

All right. Have you seen this 

document before. 

19 

sir? 



20 

A. 

I have never seen it before, no 

• 

21 

Q. 

All right. Why don't you take 

a moment and read 

22 

the 

first page. 


23 

A. 

Okay. 


24 


I've read the first page. 


25 

Q. 

Sir, does this document's first 

page essentially 
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1 summarize what your understanding was of the 

2 investment that B.A.T Industries had made in NPI and 

3 Twyford? 


4 

MR. 

FRANKEL: 

Object to the form. 

5 

MR. 

BEZANSON: 

Object to the form 


6 Q. All right. Let me take it one step at a time 

7 then. 

8 Does this document's first page summarize your 

9 understanding of the investment that B.A.T Industries 

10 had made in NPI? 

11 A. Yes. And I think it accurately reflects some of 

12 the points I was making from memory. 

13 Q. Sir, and does this document, the first page, 

14 accurately summarize the investment that B.A.T 

15 Industries had made in Twyford? 

16 A. Yes, I believe that to be correct. Although I 

17 had limited involvement with Twyford, because there 

18 were two competing technology companies and we had 

19 this Chinese wall arrangement. I looked after NPI, 

20 Alan Heard looked after Twyford, and only 

21 subsequently when we were disinvesting from 

22 biotechnology in general support of our agribusiness 

23 did I then get involved in the '88 era that I told 

24 you about one of my terms of reference when I got 

25 involved with our Cambridge operation which has some 
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historic linkage to Twyford. Which I'm very happy to 
develop all of that as it seems appropriate. 

Q. Now sir, were you involved at all in developing 
the B.A.T Industries biotechnology strategic plan? 

MR. BEZANSON: Object to the form. 

A. I'm taking some time to think about it, because 
"strategy" means different things to different 
people. 

Yes, I certainly had a responsibility for 
developing the business plans and making 
recommendations on those business plans that 
pertained to the BATCO investments in Chile and 
Venezuela, and looking at opportunities in Mexico and 
other Central and South American countries. So to 
that end I was involved in the business plan 
development, which then underpinned the investment 
strategy that BATCO was going to make in those 
companies. So to that end, in an operational sense I 
had a contribution to and a responsibility for 
developing, as far as is possible, accurate business 
plans to facilitate investments in those companies — 
or the formation of those companies I should say. 

Q. Did you review the B.A.T Industries 
biotechnology strategic plan? 

MR. BEZANSON: Object to the form. 
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A. I can't recall such a document, and therefore I 
can neither confirm nor refute that. I'm happy to 
look at anything you wish to pass to me, and I can 
tell you very quickly whether I had an involvement in 
it. 

(Plaintiffs' Exhibit 727 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 727, this is a — 

A. Yes. 

Q. — document that begins with the Bates number 
110168838; right? 

A. That's correct. 

Q. And it's entitled "BAT INDUSTRIES: 

BIOTECHNOLOGY, STRATEGIC PLAN 1985 - 1990, DRAFT 2." 
A. That's correct. 

Q. All right. Would you take a moment or two and 
just look at the first two pages, sir. 

A. Which I will do and I'm happy to do so. 

I think I should put on record here that, as you 
can see, it lays out the plan between '85 and 1990, 
and my understanding of most plans is that you put 
them together before those dates, and as you will 
recall I joined Alan Heard, I think it was April the 
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1st, perhaps an auspicious date, April the 1st, 1985. 
Q. Take a moment and look over the first couple of 
pages. 

A. Okay. Thank you. 

I've read the first two pages. 

Q. Now sir, does it refresh your recollection that 
you have seen this document or a final B.A.T 
Industries biotechnology strategic plan? 

A. It absolutely confirms that I have not seen this 
document before. But I have to say the elements 
contained within it seemed as I might have expected 
them to be. 

Q. In other words, it seems — strike that. 

In other words, the first two pages of this 
document accurately portray what you understood the 

B. A.T Industries biotechnology strategic plan was? 

A. It lays out the investment strategy, it looks at 
the nature of the business that it would be involved 
in, it looks at how we would convert agricultural raw 
materials to high-value materials, it's a long-term 
strategic objective, and it indicates BATCO's role 
and objectives for investment through its operating 
divisions in some of the named countries, and indeed 
I was involved in the development of some of those 
specific companies under BATCO's control, and it 
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looks to identify the long-term viability of such 
projects. 

Q. And it does so accurately, at least based on 
your experience, doesn't it? 

MR. BEZANSON: Object to the form. 

A. To the extent that I was a biotechnology project 
manager and therefore I was not leading this 
particular activity, but it seems consistent with the 
activities that I was involved in. 

Q. Now it says here, "The strategic move by BAT 
Industries to acquire the ability to exploit the 
latest advances in agricultural genetic technology is 
expected to lead to the operation worldwide of viable 
seed and plant material businesses, given a long term 
competitive lead from the use of biotechnology;" 
right? 

A. That's an accurate read of that statement, yes. 
Q. And sir, you understood that that was one of the 
purposes that B.A.T Industries was involving itself 
in the biotechnology business. 

MR. BEZANSON: Object to the form. 

A. As I've continuously laid out for you, my 
understanding is that B.A.T Industries was looking to 
make a strategic investment in this area to develop 
and exploit its agribusiness interests throughout the 
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group. This was — seemed to be underpinning a 
long-term support of technologies to differentiate 
that business in the agribusiness arena, and so to 
that end, yes, I agree with what you're saying. 

Q. Would you turn to the page that ends with Bates 
number 850. Do you see there the heading "Future 
Timetable?" 

A. Yes, I do. 

Q. And under it it says, "Further meetings are 
scheduled between NPI and CCT in Salt Lake City in 
July, and in Santiago September;" right? 

A. Yes. 

Q. All right. Now what's CCT? 

A. That's the tobacco — 

In fact I think that's the holding company for 
our Chilean tobacco business. I think it's — I'm 
sorry, it is not the holding company, that would be 
Empressas CCT. This is the tobacco division of that 
Chilean-based company. 

Q. And do you know if meetings took place in Salt 
Lake City between NPI and CCT members? 

A. I was actually involved in the development of 
the Chilean operation, and I suspect that these 
timings slipped, but these meetings did take place. 

I can't tell you if they — these are accurate 
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timings, but I was involved in them. And certainly 
there were some meetings in Salt Lake City that were 
attended by some of the Chilean company 
representatives which I attended. And — and I also 
visited Santiago on numerous occasions, and I'm 
certain, therefore, that I must have had some 
involvement around these sorts of times. 

Q. All right. Understanding that the times may not 
be as stated on this particular page of Exhibit 727, 
we are — I am correct in stating, then, that you did 
attend meetings at NPI to talk about the subject of 
biotechnology. 

A. That is correct, talks about biotechnology 
potential and its opportunity to develop agribusiness 
interests. As you saw in the earlier part of this 
document, it refers to Malloa, which was a tomato¬ 
processing operation which was owned by a Chilean 
company. 

Q. Now sir, what kind of facilities did NPI have in 
Salt Lake City? 

A. It's a — it's a fairly broad question. I'm not 
quite sure — it was — 

It was a research company, so it had 
laboratories. It — it had a floor that I think they 
referred to as the management floor, although one 
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stage of their — their history and development they 
were actually conducting tissue cultures not only in 
the management seat but actually in some of the 
toilets on the ground floor because they were so 
short of space. So it was a fairly dynamic company, 
a dynamic management structure, very active 
scientists looking at a whole array of new and 
emerging technologies ranging from very challenging 
genetic modification — they had molecular marker 
programs, and they, as I said, had tissue culture 
operations, and I also think that they had some 
nursery operations which were also managed out of 
that building, although I had nothing to do with 

them. 

Q. All right. After B.A.T Industries' investment 
in NPI, — 

A. Uh-huh. 

Q. — what work did they do on or relating to 
tobacco? 

MR. BEZANSON: Object to the form. 

Q. All right. Let me take it one step at a time 

then. 

After B.A.T Industries' investment in NPI, what 
work did they do relating to tobacco? 

A. Well again if — if we're talking about — and I 
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can only recall the early days, I'm not aware that 
they actually undertook any work relating 
specifically to tobacco for the purposes of tobacco 
improvement. As I indicated to you earlier, the 
tobacco plant has been extensively used for the 
development of these techniques and demonstration of 
the technologies. It's possible — I can't recall, 
it's possible we may have asked them for an opinion 
as to how these technologies might be applied to and 
for tobacco. But to the absolute best of my 
knowledge, I did look at their programs in quite some 
detail, I am not aware of them conducting a tobacco 
program for and on our behalf. 

It was a source of technologies. As I indicated 
to you and as laid out in the earlier documents in 
terms of the structure, we were an investor in the 
parent company. We had — and I'm interested to see 
that it had an 18 percent share and I guessed it was 
20, so it's about what I expected it to be. Then 
they had these technology holding companies, these 
so-called joint-venture license companies which were 
about equally owned between B.A.T. and NPI, split 
49/51, something like that, I think in NPI's favor, 
and from those technology companies that was the 
route whereby technologies flowed into the business 
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investments on the ground in the operating companies 
per se. So to that end I'm not aware of any work 
that was specifically undertaken in NPI at that 
time. 

I can tell you that NPI got itself into some 
terrible funding issues; it was struggling to make — 
make financial ends meet. And maybe late on in the 
day they may have made a proposition to us or we 
might even have said to them make us a proposition, 
to see if there was something they had in their minds 
or in their technology portfolio that may have had 
relevance to our long-term tobacco business, and that 
might have been the case. 

Q. Before B.A.T Industries invested in NPI, — 

A. Uh-huh. 

Q. — was NPI's technology database available to 
the BATCO or the BAT Group companies? 

MR. BEZANSON: Object to the form. 

MR. FRANKEL: Object to the form. 

MS. WIVELL: Let me rephrase the question. 
THE WITNESS: Uh-huh. 

Q. Before B.A.T Industries invested in NPI, was 
NPI's technology database utilized by any of the BAT 
Group companies? 

MR. FRANKEL: Same objection. 
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1 A. Okay. Well I'll give you an answer, and let's 

2 see if I understand your question, and you can 

3 obviously come back and ask me more questions. 

4 I think, as I indicated in one of my earlier 

5 answers, Alan Heard did an extensive review of just 

6 about every plant biotechnology company that was in 

7 existence. NPI was definitely one of those. I'm 

8 sure he used exactly the same criteria when he 

9 visited them. He wanted to know about their 

10 structure, he wanted to know about their programs, he 

11 wanted to know about their plans for the future 

12 and — and what other investors they actually had 

13 within their companies. So to that end, up until the 

14 point that an investment was made, NPI presented 

15 themselves as a high-profile, highly-capable 

16 biotechnology company, and I am convinced that they 

17 would not have disclosed the details of any of their 

18 biotechnologies to us without a secrecy agreement 

19 with the view to an investment. 

20 Q. Now this reference you just made in your last 

21 answer to the extensive review, you understand that 

22 Alan Heard did that on behalf of B.A.T Industries; 

23 right? 


24 

MR. 

BEZANSON: 

Object to the form 

25 

MR. 

FRANKEL: 

Object to the form. 
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Q. Let me rephrase that question. 

Alan Heard did that extensive review that you 
just referred to on behalf of B.A.T Industries. 

MR. FRANKEL: Object to form. 

A. What I can — 

What I can confirm is from a technological 
standpoint Alan Heard conducting the review. Who and 
for whom, how can I tell you? It's before I even got 
involved in the field of biotechnology. 

Q. But you do understand that before B.A.T 
Industries invested in NPI, Mr. Heard visited Salt 
Lake City to meet with company officials. 

A. As I said, he did an extensive review of just 
about every biotechnology company in existence, 
including NPI, as part of the assessment strategy for 
considering and making an investment. 

Whether that occurred during his — and I think 
it said in one of the documents a six-month 
secondment period, whether he now actually had 
returned to BATCO full time, I couldn't tell you, I'm 
not actually sure. In fact I think the investments 
were made round about 1984 in NPI. But of course 
there will be agreements to that effect and you can 
see for yourself. 

Q. I'm going to move to strike as non-responsive. 
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A. Uh-huh. 

Q. I'm not sure that — that you understood my 
question. 

Before B.A.T. invested in NPI, no matter when 
they did it, Mr. Heard visited Salt Lake City to meet 
with the company principals; isn't that right? 

A. Well I can only say that that seems logical to 
me, that before you make an investment you would 
actually visit and make some assessment of them. So 
to that end, I — 

I don't know the dates, I don't know the timing, 
I don't know the circumstance, but it seems logical. 
Q. And you understood that he did make visits to 
the companies that he was considering for 
recommendation of B.A.T Industries to invest in. 

A. I believe that to be the case. 

MS. WIVELL: All right. Why don't we take 

a break. 

MR. BEZANSON: Sure. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

(Plaintiffs' Exhibit 728 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
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Plaintiffs' Exhibit 728, this is a document that 
begins with the Bates number 109873210. 

A. That's correct. 

Q. It's entitled "Tobacco Biotechnology, Terms of 
reference for study." 

A. Indeed, that's correct. 

Q. Now sir, "terms of reference" means what? 

A. Again I can only give you my interpretation of 
that, and it's a phrase that's used quite a lot in 
the — in the sort of U.K. context. It sets out a 
framework against which one would make 
considerations. 

Q. And introducing this document is a section of 
background that begins with the sentence, "BAT 
Industries has become increasingly involved in plant 
biotechnology since 1983 and has made investments in 
two small biotechnology companies." Right? 

A. That's a correct and accurate read. 

Q. And the two companies it refers to here are NPI 
and Twyford? 

A. That would be my understanding, yes. 

Q. Now the next paragraph says, "As familiarity 
with plant biotechnology grows in BAT, we are 
beginning to face the issue of its potential for our 
tobacco interests." Right? 
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1 MR. BEZANSON: Excuse me, that's not the 

2 whole paragraph. You said "paragraph." 

3 MS. WIVELL: All right. Well let me 

4 rephrase the question. 

5 Q. And the next paragraph begins with the sentence, 

6 "As familiarity with plant biotechnology grows in 

7 BAT, we are beginning to face the issue of its 

8 potential for our tobacco interests." Correct? 

9 A. That's a correct read of that sentence. 

10 Q. And then the third paragraph refers to you; 

11 doesn't it, sir? 

12 A. Indeed, it does. 

13 Q. And it says that you're going to conduct a study 

14 to identify opportunities and recommend a program of 


15 

R&D 

for tobacco biotechnology. 



16 

A. 

That's an accurate read of 

that, yes. 


17 

Q. 

Did you do that? 



18 

A. 

In reading this particular 

element, I'd 

like to 

19 

raise a couple of things in giving you a complete 

20 

answer. 



21 


I think this note, which is 

dated '86 I 

think — 

22 

yes. 

February '86 — it clearly 

indicates against the 


23 investments we made in those two companies that in 

24 neither case did we discuss the potential for plant 

25 biotechnology in the context of tobacco, the point 
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that I had been making earlier. And again, to the 
extent that we began to consider how we might apply 
biotechnology in our tobacco-based businesses, yes, 
that is something that I considered for and on behalf 
of Alan Heard. And I think it indicates here also 
who I reported to and it clearly states that I was 
reporting to the manager of R&D, which was Alan 
Heard, for BATCO. 

Q. All right. What study did you actually conduct? 
A. Again from memory, I took a broadbased 
perspective on biotechnology in general. 

As you can see, we're in '86. We'd moved on 
from '85 when I first became involved in this 
particular area. I had a better and more realistic 
understanding of the future potential or other works 
of these technologies, and I was beginning to 
exercise my views, my mind on how these technologies 
might be applied to our business. 

Q. In other words, you did conduct a study relating 
to biotechnology and tobacco; didn't you? 

A. I believe I conducted an assessment, which may 
in some people's terminology equate to a study, but 
I — I — I have no great recall of it. But I'm not 
surprised that it's here. Those were part of my 
terms of reference. 
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1 Q. Now sir, you received a copy of this document; 

2 didn't you? 

3 A. Well it was — may have been issued, but I 

4 have — this is the first time that I've actually 

5 seen this. If I saw it in '86, I can't remember, but 

6 I've not seen it — 

7 I have no recall of seeing it. 

8 Q. All right. But the substance of this document 

9 was discussed with you by Mr. Heard. 

10 MR. BEZANSON: I object to the form. 

11 A. Well in terms of him putting the note together, 

12 I have no recall of him sitting down with me and 

13 saying he's preparing a note for whomever. Because 

14 I'm not sure who he sent it to here. I was the 

15 biotechnology projects manager, and he always asked 

16 me to continuously be aware of what was happening in 

17 the field of biotechnology across a whole array of 

18 our business interests, and therefore I'm not 

19 surprised, but I have no recall of actually — 

20 I'm not sure he — he discussed the terms of 

21 reference with me before he wrote them. 


22 

Q. 

All 

right. 


23 

A. 

He 

would have given them to me. 


24 

Q. 

All 

right. Let me put it this way: 

This 


25 document expresses accurately what you understood 
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your task was in conducting this study. 

MR. BEZANSON: Object to the form. 

A. In order to be able to answer that, do you mind 
if I now quickly read through the terms of reference 
and familiarize myself with this? 

Q. Go for it. Do so. 

A. Thank you. 

Okay, I've now read them. Thank you. 

Q. All right. This document accurately expresses 

what you understood your task was in conducting the 
study. 

MR. BEZANSON: Object to form. 

A. All I can confirm is that these are a set of 
terms of reference. In the note it implies that they 
would be my terms of reference in this area of 
assessment. I have no difficulty in taking ownership 
of those terms of reference as they were set. I'm 
not sure to what extent I fulfilled all of these 
terms of reference, but I have no difficulty with 
them. 

Q. All right. Now, sir, you eventually went on to 
propose that plant biotechnology be applied to 
improve and develop new tobacco varieties for use 
within the BAT Group; didn't you? 

A. I'm not aware of the specific document, but 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

124 

equally I'm not surprised by that comment either, and 
that would have been a sensible and logical outcome 
of the application of these technologies to this area 
of business. 

Again, I'd like to identify that the date on 
this particular document is in 1986, and I think an 
earlier document that you gave me was around about 
May, June '86, and I think one of the terms of 
reference here is to identify important R&D centers 
having expertise in relevant tobacco biotechnology. 

It also suggests that I should recommend commercial 
plant projects and centers where they should be 
carried out. And I think some of the rationale for 
the meeting that was identified with Phil Fisher and 
other members of the group was really in — in an 
attempt to try and satisfy some these terms of 
reference. 

Q. I'm going to move to strike the portion of the 
answer that begins with "Again I'd like to 
identify...." 

(Plaintiffs' Exhibit 729 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as Exhibit 
729, — 
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1 A. Uh-huh. 

2 Q. — it's a document that begins with the Bates 

3 number 110168856; right? 

4 A. Indeed it does. 

5 Q. It — 

6 And it's a memo you wrote to Mrs. A. Joseph at 

7 b.A.T. Stores; isn't that true? 

8 A. Do you mind if I take a moment just to refresh 

9 my memory? 

10 Q. All right. 

11 Well you signed the document; didn't you? 

12 A. Yes. I definitely signed the document, yes. To 

13 that end I confirm it's a document I must have 

14 written. All I'm interested in is knowing what the 

15 document is about. 


16 

Q. 

All right. 

Please go ahead. 

17 

A. 

Thank you. 


18 


In fact, in 

reading the document, some of the 


19 issues come back to me really quite in a crystal- 

20 clear manner as to what the issues were, and I now 

21 know exactly the context in which this document was 

22 written. 

23 Q. Now sir, you and Mr. Heard had proposed to apply 

24 plant technology to improve and develop new tobacco 

25 varieties for use within the BAT Group generally; 
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right? 

A. I think it says that Alan Heard and I are 
proposing to apply plant biotechnology, yes. 

Q. And you did, didn't you, propose that? 

A. At some point in time I did, yes. 

I see the date of this document is '86. As you 
can see, we're still in the proposition stage at that 
time. 

Q. And the sources for the technology are listed 
under points one, two and three in the middle of the 
page; aren't they? 

A. Yes, they're laid out in that manner. Yes, 
that's correct. 

Q. Now sir, as part of the study that was referred 
to in Exhibit 728, — 

A. Yes. 

Q. — you actually met with Phil Fisher in the 
United States; didn't you? 

MR. BEZANSON: Object to the form. 

A. Because we're now linking across these two 
documents, I think it's sensible and reasonable — 
perhaps you don't realize who Ms. A. Joseph is. Mrs. 
A. Joseph is actually a lawyer, as I recall. And as 
I indicated to you before, there was some very 
complex legal structures between the investments in 
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NPI and Twyford. There was this Chinese wall 
arrangement. There was the joint-venture 
structures. And as you can see in '86, some of the 
interfaces between these two companies were becoming 
constraining, and because we were proposing to 
develop and utilize plant biotechnologies in our 
tobacco business, I was examining from a legal 
standpoint the rights to be able to do so. And 
you'll see when you go through this document, it 
certainly refers to and clearly lays out some of the 
challenging issues, and there were complex legal 
structures that Ann Joseph was trying to resolve. I 
was trying to lay out some sufficient background 
information for her as a lawyer to make sense of what 
we were attempting to do so that she could be taken 
through those legal contracts to see, indeed, whether 
we had both the rights and opportunity to do so. And 
you will see that I'm talking about the cross — the 
potential cross-flow of technology from Twyford into 
Brazil, which was a territory covered by NPI and was 
covered by the geographic license agreement which 
excluded us working with any other technology source. 
So that's the context of this particular note. 

And yes, we are proposing at this date, 1986, 
to — in looking at the potential of applying these 
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plant biotechnologies, and I was looking from a 
legal, structural standpoint as to whether, indeed, 
we could work in the way as was being proposed in the 
group. 

Q. Move to strike as non-responsive. 

Now sir, as part of the study that was referred 
to in Exhibit 728, you actually met with Phil Fisher 
in the United States; didn't you? 

MR. BEZANSON: Object to the form. 

MR. FRANKEL: Asked and answered. 

A. I have a difficulty here. A, I am not familiar 
with that meeting, but it's quite possible I had 
one. We certainly discussed earlier there was a 
meeting at Southampton which Phil Fisher attended, 
and you can see, I think it was a clear logic flow 
between this particular tobacco biotechnology 
terms-of-reference document which lays out what Alan 
Heard was charging me to do as part of my terms of 
reference. I was obliged to look at, both within the 
company and outside of the company, sources of 
technology, existing programs, locations where things 
may take place, and I think it's perfectly logical 
that I would have had a number of meetings in various 
parts of the world to begin to fill those terms of 
reference so I could make reasonable propositions as 
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to where work should or perhaps shouldn't be 
undertaken, or indeed coordinated. 

Q. And in fact one of the reasons you met with Phil 
Fisher is because he had been involved with the Y1 
project in the past, isn't that true? 

MR. BEZANSON: Object to the form. 

A. Well again, my difficulty is — 

I don't know which particular period you're 
referring to or the time of it, but all I can say to 
you is it seems logical to me that I was becoming 
involved in how we would develop our technology base, 
how we'd use that technology for application in the 
tobacco business. And I think when I met with Phil 
Fisher, because there's a whole group of people which 
I think Phil was present, I think I was actually 
either the business development manager of ATC or I 
may even have been the general manager of ATC, and my 
role in that business connection was to develop the 
business base for ATC, and I would have spoken to all 
and sundry in terms of how I might develop ATC's 
business base, because it was a free-standing 
company, its terms of reference were to be 
profitable, and I was charged as its general manager 
to turn that into an acceptable profitable business. 
So I would and I spoke to many, many businesses, 
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including the tobacco businesses, to try and exploit 
to the full commercial potential the utility of these 
technologies. 

Q. Sir, I'd like to turn to the period when you 
were involved as the team leader for the smoking 
behavior group. 

A. It's — it's a trivial point, but we actually 
referred to them as group leaders. But — 

Q. All right. I'm sorry. 

A. — it's no problem. 

Q. And as part of the responsibilities as group 
leader for the smoking behavior group, you attended a 
nicotine conference that was held in Southampton in 
1984; didn't you? 

A. Yes, I did. In fact I think I was responsible 
probably for organizing that particular conference, 
from memory. 

Q. Now one of the reasons that the BAT Group had 
a — strike that. 

This was a BAT Group conference; wasn't it, sir? 
A. This was something that I organized. I was 
employed by BATCO, so I developed that conference 
under the auspices of BATCO. The attendees came from 
a number of operating divisions within the group, 
which would have included, I believe, Canada, IMASCO, 
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certainly would have included Brown & Williamson, 
Souza Cruz, I'm not sure whether our — in fact I 
think our — our Australian operation at one stage 
was a free-standing division, I think that was AMASCO 
rather than IMASCO, and also B.A.T. Germany was in 
attendance. I'd be surprised if the Australians 
weren't represented in that meeting. 

Q. And one of the purposes of that meeting was to 
discuss ways in which the BAT Group could make 
smaller amounts of nicotine continue to give 
satisfactory reward to smokers. Isn't that true? 

MR. BEZANSON: Object to the form. 

A. There's a whole series of reasons and rationales 
as to why that conference was put together. I think 
it followed on from — in previous years there were 
some smoking behavior conferences, I think in '83, 
possibly in '82, although my memory is — is not 
perfect on — on that, and again one of the reasons 
for bringing the group together, because there was 
pockets of research activity across the whole of the 
group, and I think in preparation for that particular 
conference I believe that I wrote what I called the 
nicotine review to help all of the attendees to have 
some general understanding of the science, the 
challenge, and the technologies relating to the whole 
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aspect of nicotine, smoking behavior, product use, 
trying to give us all some common framework of 
reference. 

I believe that one of the subsets of the 
consideration may have been to look at how nicotine 
might be used as a basis of changing its sensory 
properties from a lower concentration of nicotine. 

Q. Well I appreciate that, but I'm not sure you 
answered my question, and so let me re-ask it again. 

Specifically, wasn't one of the reasons that 
that conference took place was so that people could 
be brought from the various BAT Group companies in to 
discuss ways of ensuring that smaller amounts of 
nicotine would continue to give a satisfactory 
reward — and I'm putting that word in quotes — to 
the smoker? 

MR. BEZANSON: Object to the form. 

A. As I indicated before in my previous answer, 
which I think lays out the backdrop as to why that 
conference was called, and yes, I indicated that this 
subject matter of looking at nicotine, its role in 
terms of its sensory properties, and indeed it would 
come as no surprise to me — and I'm happy to refresh 
my memory on any part of that conference — that we 
may have considered how, in terms of our lower- 
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delivery programs in general, how we might consider 
the use of nicotine, changing its sensory properties 
such that people derived the same array of sensory 
responses from nicotine and whole smoke in general 
from a lower-delivery and a lower-tar base. 

Q. Sir, showing you what's previously been marked 
in this litigation as Plaintiffs' Exhibit 321. This 
is a letter which Cora Ayers wrote to Earl Kohnhorst 
at Brown & Williamson concerning the nicotine 
conference which you had planned; right? 

A. I'll read the note in a moment. 

Just so that we correct the issue, unfortunately 
there were two people with the same initials of CIA. 
This was actually Ian Ayres, — 

Q. All right. 

A. — my boss, the chap I — 

And that's the person I believe you were 
referring to. 

Q. All right. Let me rephrase the question, then, 
because I was aware that there were two people with 
those initials. 

Showing you what's previously been marked in 
this litigation as Plaintiffs' Exhibit 321, this is a 
letter from your supervisor to Earl Kohnhorst at 
Brown & Williamson concerning the nicotine conference 
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that you were planning; right? 

A. That's what it appears to be, yes. But I 
haven't read it. 

Q. All right. Why — why don't you take a 
moment — 

A. Okay. 

Q. — and look it over. 

A. Thank you. I've now read the document. 

Q. Now sir, in this letter to Mr. Kohnhorst, Mr. 
Ayres says "...we have to evolve ways and means of 
ensuring that smaller amounts of nicotine continue to 
give a satisfactory, quote, reward, quote, to the 
smoker;" doesn't he? 

A. Ian Ayres says a lot of things in this 
particular note. He attests to the complexity of the 
issue. He seems to wish, and I think it's an 
appropriate course of action, to tease out some of 
the aspects and clarify what his expectation of the 
conference was, which was it's not about analytical 
measures, it's not about smoking behavior per se, 
it's about trying to sort out the confusion that 
exists in our minds and other people's minds about 
the role and significance of nicotine. And in the 
context in which I think he's making this comment, 
all I can say is give you my interpretation, what I 
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think he might have been saying, he's obviously 
cognizant of the fact that we are entering into a 
continuous tar-reduction program, and in that tar- 
reduction program, because of the relationship 
between tar-and-nicotine ratios, it's logical that 
both tar and nicotine will move down together. 

He, like others, are aware of the fact that 
nicotine and other smoke constituents do provide an 
array of sensory properties and parameters and are an 
important but not overriding consideration in the use 
of the product, and he's asking the question: If I 
think we're moving the deliveries down, how might we 
actually make the sensations of nicotine, the sensory 
properties associated with nicotine be equivalent at 
a lower delivery of nicotine? 

Q. And he refers to that as the reward; doesn't he? 

A. Could you point that out to me? I'm — 

Q. Certainly. 

A. I'm not — 

Q. In the paragraph that begins with the number 
one, he uses the word, quote, reward, quote, in — in 
quotation marks in the fourth-to-the-last line; 
doesn't he? 

A. I'll just look, if I may, and read the whole 
sentence. 
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He says, in — in fullness, that "My translation 
is that, in the future, we have to evolve ways and 
means of ensuring that smaller amounts of nicotine 
continue to give a satisfactory 'reward' to the 
smoker." And in that context I believe he's talking 
about the full array of sensory properties that are 
associated with the presence of nicotine in cigarette 
smoke. 

Q. Now one of these sensory properties that's 
associated with the presence of nicotine in cigarette 
smoke is impact; right? 

A. Clearly one of the array of properties 
associated with the smoking of the product is the 
impact sensation. The impact sensation is and is 
limited to that feeling that the smoker gets 
immediately on inhalation, and it's often referred to 
by the consumer as the catch, the hit, and that is 
what you get on inhalation, which is a physiological 
response in the upper respiratory tract which we 
believe is associated and constitutes the term 
impact, and impact is I believe, in my view, largely 
derived from the presence of nicotine. 

Q. And when you're talking about impact, you're not 
talking about how the cigarette tastes or its flavor; 
are you? 
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MR. BEZANSON: Object to the form. 

Q. Let me rephrase the question. 

When you're talking about cigarette, it's not — 
strike that. 

When you're talking about smoke impact, you're 
not talking about the flavor of the cigarette; are 
you? 

A. When we look at the smoking process, we use an 
array of attributes to characterize and try and 
describe one smoke versus another smoke in terms of 
our product development activities, and we use a 
whole array of parameters like mouth feel, mouthful, 
taste, taste amount, taste quality, irritation at 
various points in the mouth, in the throat. 

When we refer to impact, it's that sensation 
that's generated immediately on inhalation. 

Q. But it's not the same as taste, is it? 

MR. BEZANSON: Object to the form. 

A. If we're talking about the attribute per se. 

But if you wish to know what the full array of 
sensory properties are associated with any aspect of 
the smoking process, then I can set that in taste, 
flavor, physiological sensory arena for you if you 
wish. 

Q. I guess what I'm trying to do is establish that 
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when you're talking about impact, you're talking not 
about the flavor or taste but the sudden, sharp, 
short-lived sensation noticed immediately when the 
smoker — or when the smoke makes contact with the 
back of the throat. 

A. That is the usual definition of what is meant by 
the sensation specifically of impact. 

Q. And as a matter of fact, that definition is set 
out in a document entitled "The Significance of pH in 
Tobacco and Tobacco Smoke" by D. E. Creighton; isn't 
it, sir? 

A. Well I'm not familiar with the detail of David 
Creighton's document. I am not surprised that that 
is a definition as laid out there because it's the 
one that I just outlined to you; therefore, it comes 
as no surprise to me. 

(Plaintiffs' Exhibit 730 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sure, showing — 

Sir, showing you — 

A. Excuse me. 

Q. — what's been marked as Plaintiffs' Exhibit 
730, it is a document which begins with the Bates 
number 400237344; right? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^OOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

139 

A. That's correct. 

Q. And it's a document by David Creighton entitled 
"The Significance of pH in Tobacco and Tobacco 
Smoke. " 

A. That is correct reading, yes. 

Q. And if you turn to the page that ends with the 
Bates number 348, the definition of impact that you 
and I have just been talking about is given on that 
page; isn't it, sir? 

A. The lines associated under the heading "Impact," 
one, two, three, four, five, the six lines associated 
with those, that's the area that I've read, and I 
accept that that is a fair and reasonable description 
of what impact is and what it isn't. 

MS. WIVELL: All right. Why don't we take 
a lunch break. 

THE WITNESS: Okay. 

MR. BEZANSON: Sure. 

THE REPORTER: Off the record, please. 
(Luncheon recess taken at 12:25 o'clock 
p.m. ) 
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AFTERNOON SESSION 

(Deposition reconvened at 1:30 o'clock 
p.m. ) 

BY MS. WIVELL: 

Q. Sir, are you — 

You've taken a moment now to look at the rest of 
the page after the definition of impact that we were 
talking about; right? 

A. Yes. I've read down to the see "Figure 3" 
level. 

Q. All right. Now this — 

The rest of this portion of the page talks about 
the relationship between the form of the nicotine in 
smoke and how it is absorbed by the body. 

A. It also talks about the impact sensation, as 
well as there is a comment on rate of absorption, 
yes. 

Q. And the comment on rate of absorption tells us 
that the amount of absorption is related to the form 
of the nicotine in the smoke. 

MR. BEZANSON: Object to the form. 

A. I wonder if I might give you my interpretation 
of this. It may be that I don't fully follow the 
logic flow here, but in my opinion and based on work 
that I was specifically involved in with — in the 
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1 mid-'80s and early '80s, I have no evidence to 

2 support the conjecture that the form of nicotine has 

3 any effect whatever on the total uptake and/or the 

4 rate of absorption. I can give you some views that 

5 will set that in context. Because we're talking 

6 about some complex areas of science. I'll very 

7 happily open up that particular debate with you to 

8 try and fill in some of the complex areas that exist 


9 

in this arena 

• 




10 

Q. 

Well sir 

, just so we're clear 

here, - 

- 


11 

A. 

Uh-huh. 





12 

Q. 

— it says in this document. Exhibit 

730, 

free 

13 

base 

in the air-cured smoke is more 

rapidly absorbed; 

14 

right? 





15 

A. 

That is 

what's written here. 

I happen to 


16 

disagree with 

that comment. 




17 

Q. 

But that's what's written here 

; isn't 

it. 

sir? 

18 

A. 

That's David Creighton's view. 

based 

on what 

19 

experimental 

evidence I'm not sure. 




20 

Q. 

Well sir 

, before we leave this 

document, 

let me 

21 

ask 

you this: 

When we were talking 

about 

impact, we 

22 

were 

talking 

about not just the effect on 

the 

throat, 

23 

but 

also the 

upper portions of the 

lungs. 

Isn 

't that 

24 

true? 





25 


MR. 

BEZANSON: Object to 

the form. 
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A. When I spoke about impact, I was talking about 
one specific physiological phenomenon which is the 
actual sensation on inhalation, which is in my 
opinion — which is hard to be precise, I don't think 
anyone can be precise about it — is at the interface 
between the pharynx and the entry to the lung, which 
I'd characterize as the laryngeal area, and that's 
where I believe the physiological sensation of impact 
is manifested. 

Q. Now sir, we were talking about the nicotine 
conference before we took our lunch break. 

A. Yes. 

Q. Do you recall that, sir? 

A. Yes. I recall some of it, yes. 

Q. And at the nicotine conference the subject of 
nicotine's effect on rate of absorption was 
discussed; wasn't it? 

MR. BEZANSON: Object to the form. 

A. You'd have to refresh my memory of the specific 
document. It wouldn't surprise me if the 
consideration of nicotine uptake was/wasn't 
considered in that particular conference. 

Q. Well sir, let me ask you this before we turn to 
the notes of that conference. 

A. Uh-huh. 
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Q. You would agree that there is considerable 
evidence that smokers smoke for nicotine. 

MR. BEZANSON: Object to the form. 

A. As far as I'm aware, smokers smoke for a whole 
array of reasons and — and sensory attributes 
associated with the product, some of which may well 
be related to nicotine, but not in its totality. 

Q. Well I understand that it — there may be other 
reasons why people smoke, but you would agree that at 
the conference that we were talking about that you 
set up on the subject of nicotine, it was concluded 
that there was considerable evidence that indicated 
cigarette smokers smoked for nicotine. 

MR. BEZANSON: Object to the form. 

A. I think I suggested at that conference that 
there is a body of information, and one 
interpretation of that could indeed be that. 

Q. Now sir, also at that conference it was 
discussed that there was considerable evidence 
revealing that cigarette smokers smoke for the 
pharmacological effects of nicotine; right? 

MR. BEZANSON: Object to the form. 

A. I think I will refer to the original nicotine 
review that I did where I set out all of the 
available evidence at that time, both from within the 
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company and from other third-party sources, which 
tried to examine why people smoke, how people smoke, 
some of the consequences of smoking, and there is a 
possibility that either smoking for tar or possibly 
smoking for nicotine, it's very difficult to resolve 
that particular issue, and in fact some of the data 
is best explained that people are smoking for a total 
weight of condensate as opposed to smoking for 
nicotine. 

Q. Sir, showing you what previously was marked in 
this litigation as Exhibit 961, it is a document that 
bears the Bates number 101234971 as its first Bates 
number; right? 

A. That's correct, yes. 

Q. These are the notes of the nicotine conference 
that you set up and attended at Southampton in June 
of 1984; right? 

A. I believe these are the summary minutes, yes. 

Q. Now sir, would you turn to — I'm sorry. 

Before we do that, these minutes were created 
during the conference; right? 

A. You know, I simply can't remember. All I can 
say to you is that I — I believe I was responsible 
for taking the minutes or obtaining minutes from 
presenters, and I would have checked with them that 
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they were, at least from the information that they 
provided, an accurate record of what was said by them 
and/or by others at that particular time. 

Q. And you put together those notes as part of your 
ordinary activities as a BATCO employee. 

A. That's correct. 

Q. And you sent them out to various people who are 
listed on the second page of the document. 

A. Yes, I did. 

Q. Now would you turn to the page that ends with 
Bates number 998. There are the notes of session 
four. 

A. Yes. 

Q. And it's entitled "Effects of Nicotine - 
Interaction with the Brain ('Pharmacology')." 

Right? 

A. In brackets and in parentheses, yes. 

Q. Now it begins by saying, "Considerable indirect 
evidence has been accumulated that suggests that 
inhaling cigarette smokers smoke for nicotine and 
presumably the pharmacological effects of nicotine." 
Right? 

A. That is an accurate read of the first sentence, 
yes. 

Q. And that was basically the conclusion that was 
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presented at this conference; isn't it, sir? 

MR. BEZANSON: Object to the form. 

A. No, that isn't necessarily the conclusions of 
this particular conference. It's by way of setting a 
framework of reference for consideration within this 
particular category and subject matter contained in 
this conference. 

And again I think I should bring to your 
attention the fact that in preparation for this 
conference I prepared a nicotine review document that 
tried to summarize both internal and external data 
that — literature relating to a whole array of 
aspects that had been either attributed for or 
deduced to be associated in some form or other with 
smoking and/or with nicotine. 

Q. And you passed that out to the conference 
participants; didn't you? 

A. Ahead of the conference. 

Q. Now sir, if we turn to the next page, there is a 
summary of the discussion that went on during session 
four which concerned the pharmacology effect — the 
pharmacological effects of nicotine; right? 

A. Is this the page numbered 999? 

Q. Yes, sir. Do you have it? 

A. I have it before me, yes. 
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Q. And this is the summary page — I'm sorry. 

Strike that. 

Page 999 is the summary phase — page which 
discusses the conclusions from the portion of the 
seminar involving nicotine pharmacology; right? 

MR. BEZANSON: Object to the form. 

A. Again — 

Again, I haven't read it as yet, and I'll need 
to refresh my memory on it, but it is headed 
"Summary" and I am sure is an accurate summary 
record of either what was discussed or what was 
considered. Whether they formed the basis of 
conclusions, until I read it, I can't comment. 

Q. Well directing your attention to the third 
paragraph, it says there, "It has been demonstrated 
that nicotine administered directly or in combination 
with smoke is able to modify nicotinic receptor 
binding." Right? 

A. That is an accurate read of the first statement, 
yes. 

Q. And what are nicotinic receptor binding sites, 
sir? 

A. To characterize those, we have to take a little 
bit of step back in time to look at the emergence of 
the science of pharmacology when substances like 
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nicotine and other substances were used to try to 
characterize how the nervous system in general worked 
within the body, and it was identified that 
substances, and in particular nicotine at that 
particular time, could substitute for what 
subsequently became known as acetylcholine, and that 
the nature of the binding site for acetylcholine, the 
natural transmitter substance in nervous tissue in 
general, was the site at which nicotine was actually 
binding and actually substituted for acetylcholine. 

Q. Just so we're — the ladies and gentlemen of the 
jury are clear, these sites are in the brain and in 
the central nervous system; aren't they? 

A. No, unfortunately, they're not. As I indicated 
to you, we're talking about the nerve pathways, the 
nervous system in general, and if we look at 
throughout the body there are nerve pathways, there 
are receptor sites all through the respiratory 
tract. I have receptor sites under my skin. They're 
everywhere. They are the basic form of communication 
between the various nerve pathways which the 
information may be gathered, assimilated and 
responded to the CNS. And yes, there are nicotinic 
receptors in the brain as well as the peripheral 
nervous system. 
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Q. And they're also in the upper and lower lung; 
aren't they? 

A. As I indicated, the nicotinic receptors are 
present right throughout the body. 

Q. Now sir, at this conference the stimulatory 
effect of cigarette smoke on these sites in the 
respiratory tract was discussed; wasn't it? 

A. Again because I haven't read this document in 
some considerable time, I can't say categorically it 
was or it wasn't. It would be a surprise to me if it 
wasn't at least considered in part in some aspect of 
the document. 

Q. All right. Why don't you turn to the page that 
ends with Bates number 006. There is a discussion 
presented by Michael Dixon about upper respiratory 
tract stimulation and reflexes; right? 

A. Yes. 

Q. And it's noted at the beginning of the 
presentation that "Cigarette smoke stimulates 
afferent" — or sensory — "nerve endings in the 
upper respiratory tract;" right? 

A. That is a correct read of that sentence, and 
that's my understanding of that particular 
physiological event. 

Q. Now sir, it also stimulates nerve endings in the 
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lower respiratory tract; doesn't it? 

A. I'm not absolutely sure that that's the case. 

Q. Well — 

A. I think what you're looking at here, and I think 
Mike talks about the cough reflex, and in particular 
the way that the lungs are constructed and the way 
the upper airway system is constructed is that there 
are a series of mechanisms that control movement of 
air and/or particles in air in and out of the lung, 
and the purpose of those upper-respiratory-tract 
nerve endings and reflexes is to respond to external 
environmental stimuli. I'm not familiar with all of 
the nervous system in the lower respiratory tract or 
in the alveoli. I would be surprised if there were 
nerve — in fact there — I don't believe there are 
nerve endings of that type in that part of the lung. 
Q. I'm sorry, I thought — I thought you just told 

us a few minutes ago that there were these binding 
sites for nicotine in both the upper and lower lung. 

MR. BEZANSON: Object to the form. 

A. Could you remind me of where I said that, 
please? 

I think I said that there are nicotinic 
receptors throughout the whole body, and there will 
be various sites and locations where they are 
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1 concentrated where there is a need to have the 

2 capability for biological reasons for sensing and/or 

3 communicating information to different parts of the 

4 body. I don't believe I differentiated between the 

5 upper and lower respiratory tract. 


6 

Q. 

Well sir, didn't 

you answer and there are 

7 

receptor sites, quote. 

all through the respiratory 

8 

tract 

., close quote? 


9 

A. 

Yes . 


10 

Q. 

And sir — 


11 

A. 

Would you like to 

define for me, please, where 


12 you believe or where you expect me to comment on 

13 where the respiratory tract begins and ends? Because 

14 the lower respiratory tract is not in my opinion the 

15 rest of the lung, and I thought that's where you 

16 directed my thinking. 

17 The upper respiratory tract is the upper 

18 respiratory tract. If we choose to define it into an 

19 upper or lower part, as far as I'm concerned that's 

20 part of the continuum, and it's really just part of 

21 semantics as to where we want to discuss these 

22 particular issues. 

23 Q. Well sir, — 

24 A. We're talking about the lungs — 

25 Q. — you recall that I asked you, "And they're 
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also in the upper and lower lung; aren't they?" And 
you responded, "As I indicated, the nicotinic 
receptors are present right throughout the body." Do 
you recall giving that testimony? 

A. Yes. And you asked in respect of the lung. We 
weren't talking about any differentiated part of the 
upper respiratory tract. And again, there are nerve 
endings and there are nerve communication pathways 
both on the surface of the lung and actually embedded 
within the tissue itself as part of other nerve 
pathways, and if we want to get into some difficult 
areas of nervous system communication where these 
exist in the tissues per se, then I will have to 
begin to be a little bit more specific about that. 

Q. Well sir, isn't it true that unprotonized 
nicotine freely penetrates the mucosa of the alveolar 
lining of the lungs? 

A. Both the protonated and unprotonated form of 
nicotine freely and readily passes through all 
aspects of the upper respiratory tract, the lower 
respiratory tract, and throughout the whole of the 
lung system. 

Q. Just so we're clear here, what portion of the 
lung has alveolar — I — I — has alveoli in it? 

A. That is within the deep lung structure in the 
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peripheral part of the lung. 

Q. And I understand from your testimony that all 
forms of nicotine, both protonated and unprotonated, 
pass through the alveoli; is that correct? 

A. We're now getting into some complex areas of 
science, and I'll take a couple of steps back to lay 
out some information and even to talk about some 
specific studies that — 

Q. Well sir, before you do that, — 

MR. BEZANSON: Please don't — 

Q. — can you answer my question before you take 
those couple of steps back? 

MR. BEZANSON: I think he was answering 
your question to the best of his ability, so please 
let him do so. 

MS. WIVELL: Well let me get an answer to 
my question, and then he can take a couple of steps 
back. 

Q. Now is it your testimony, sir, that all forms of 
nicotine, both protonated and unprotonated, pass 
through the alveoli? 

MR. BEZANSON: Object to the form. 

A. The uptake of nicotine in any part of the 
respiratory system is not dependent on the protonated 
or deprotonated form of nicotine, it's to do with the 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

154 

diffusion through that particular membrane, which is 
a function of the physiological pH and not a 
consequence of the nicotine form or otherwise. If 
you want to ask me about how it gets to that location 
and the consequences, I will go back and open up the 
argument that I was going to so that we can have a 
more meaningful debate about the uptake and 
distribution of nicotine. 

Q. But just so we're clear here, it is your 
testimony that both protonated and unprotonated forms 
of nicotine are taken into the alveoli of the lung. 

A. That isn't what I said. You asked me whether 
nicotine or the rate of uptake of nicotine by the 
alveoli would be influenced by the protonated or 
deprotonated form of nicotine, and I've given you an 
answer to that particular question. 

If — if we want to get into the detail as to 
whether nicotine actually gets to that location of 
the lung and the experimental evidence we have or 
otherwise as how it is taken up, I can go into that. 
Q. And sir, I'm not sure I understand, and I 
want — I just want to be clear. Is it your 
testimony that the diffusion through that particular 
portion of the lung of nicotine is a function of the 
physiological pH? 
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A. The diffusion issue is absolutely physiological 
pH dependent, yes. 

Q. And sir, isn't it true that nicotine from a 
higher pH is absorbed faster — 

MR. BEZANSON: Object to the form. 

Q. — than a lower smoke pH? 

MR. BEZANSON: Object to the form. 

A. I in the early '80s conducted, with others, a 
series of studies looking at the uptake of nicotine 
from the smoke aerosol. We looked at the 
consequences of depth of inhalation and the 
consequences for rate of uptake. 

Now again so you understand what I mean, I have 
to indicate that one takes the puff in the mouth, 
which is a discrete event; that then gets moved from 
the mouth into the respiratory system in total by the 
mechanism of inhalation. We conducted a series of 
experiments where staff were trained on taking the 
smoke bolus at different inhalation depths into their 
respiratory system. We monitored how they smoked. 

We duplicated that on these systems that I spoke 
about earlier, these so-called smoke dosimetric 
techniques. We actually collected the exhalates and 
looked by difference of how much nicotine had 
actually been taken out of the smoke. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

156 

I can tell you categorically that the rate of 
uptake of nicotine from the smoke particle is 
independent of the inhalation depth, provided you 
move before — beyond what's known as the dead space, 
which is a few hundred mils, so you're just simply 
moving it into the upper respiratory tract, and that 
rate of uptake is absolutely independent of the 
protonated or deprotonated form of nicotine. 

The sensation of impact is absolutely and 
critically dependent on the pH form of nicotine, not 
its rate of uptake. And therefore I'm not trying to 
be clever about the rate of uptake of nicotine in 
different parts of the lung. I don't know and I'm 
not sure other people know how much nicotine gets to 
what part of the respiratory system because, as I 
said to you, just moving the bolus from any smoke at 
all beyond the dead space results in virtually 
quantitative uptake. So changing the form, the pH 
form of nicotine in my opinion has no consequences 
for the quantitative uptake of nicotine. That 
happens in any event. 

Q. So, sir, if I were to say to you: Isn't it true 
that selective membrane permeability — I'm sorry, 
strike that. 

If I were to say to you that only unprotonated 
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nicotine can freely penetrate the mucosa or the 
bronchial alveolar lining of the lung, you don't have 
the information to either agree with that or dispute 
it; is that right? 

MR. BEZANSON: Object to the form. 

A. Let me think carefully about your question so I 
give you an appropriate and substantive answer to 
that. I'm not trying to be — split hairs, what I'm 
trying to be here is absolutely precise because 
there's a lot of misunderstandings in these 
particular areas. 

If you're talking about the rate at which 
nicotine actually moves across the membrane, that 
implies that the nicotine has actually reached the 
membrane in the first instance. Having reached the 
membrane, the form of nicotine then is simply a 
function of physiological pH, and there — thereafter 
it is the physiological pH that controls the rate of 
uptake. So once it's at the surface of the membrane, 
it is physiological pH dependent, its rate of uptake. 

If you want to talk about where the nicotine 
gets to, that's where we move to the realms of 
conjecture because I don't think anybody knows. All 
I can do is take you back the those original studies 
which looked at the movement of smoke from the mouth 
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1 into the lungs at varying inhalation depths, and that 

2 had no effect on the amount of nicotine taken up in 


3 

total 

• 


4 

Q. 

Well sir, let me ask you 

this: 

5 

A. 

Is that — I'm sorry. 


6 

Q. 

— have you spoken with 

other tobacco company 


7 scientists about the issue of whether only 

8 unprotonated nicotine can freely penetrate the mucosa 

9 or the broncheolar alveolar — the bronchial lining 

10 of the lung? 

11 MR. BEZANSON: Object to the form. 

12 A. The short answer to that is I don't recall ever 

13 speaking to other industry scientists in that 

14 specific context. 

15 Q. Have you ever read anything that any of the 

16 other industry scientists have written on this 

17 particular subject? 

18 MR. BEZANSON: Object to the form. 

19 A. For clarification, in the open scientific 

20 literature? 

21 Q. No, sir. Anywhere. 

22 A. Then I wouldn't have an opportunity to know 

23 because I am not privy to their — any of their 

24 documents. 

25 Q. Sir, which company of the world's cigarette 
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manufacturing companies, which company in your 
opinion has the most knowledge about the pharmacology 
of nicotine? 

MR. BEZANSON: Object to the form. 

A. Without cite of their documents and looking at 
the totality of their research, how could I possibly 
comment on that? All I can tell you about is our 
knowledge of the action of nicotine in smoke, our 
data that I think allows us to draw certain 
conclusions. And again, there is this whole area of 
complexity of the movement of smoke particles into 
the lung, which is at a highly saturated state with 
respect to the water content present, and there's a 
lot of conjecture about the stripping of smoke 
particles with respect to a whole array of smoke 
constituents, including nicotine. 

Q. Do you know Dr. Cathy Ellis? 

A. I don't know her, no. 

Q. Do you know a scientist by the name of Wolf 
Reininghaus? 

A. No, I do not. 

Q. Sir, showing you what's previously been marked 
in this litigation as Exhibit 969, it is a document 
directed to Dr. Cathy Ellis, Director of Research, 
Philip Morris U.S.A. Research — Research Center, 
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1 Richmond, Virginia, dated November 15th, 1994; right? 

2 A. That's correct. 

3 If I may, I'd like to correct something I said 

4 earlier. Now I've seen the name written, yes, I 

5 recall the name. I haven't had specific discussions 

6 or debate with Cathy Ellis. I might have met her at 

7 a CORESTA congress, but only in a very general 

8 context, and I've had no specific detailed scientific 

9 discussion with this person. 

10 Q. For the record. Exhibit 969 is a document Bates 

11 numbered 2025988909; right? 

12 A. Yes, it is. Yes. 

13 Q. And the subject is "Bioavailability of 

14 Nicotine;" correct? 


15 

A. 

That appears to be 

the subject matter, yes. 

16 

Q. 

Have you ever read 

this document before, sir? 

17 

A. 

I have never seen 

this document before. 

18 

Q. 

Why don't you take 

a few minutes and read it. 

19 

A. 

The whole document? 

20 

Q. 

Yes, sir. 


21 

A. 

Okay. 


22 


MR. BEZANSON: 

Do you know who produced 

23 

this 

document, Marti? 


24 


MS. WIVELL: 

Philip Morris. 

25 


MR. BEZANSON: 

Oh. Thank you. 
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THE REPORTER: We have to change tape. Off 
the record, please. 

(Discussion off the record.) 

Q. You've reviewed the document, sir? 

A. I've read the document, yes. 

Q. All right. The first portion of the document is 
a letter to Cathy Ellis from Wolf Reininghaus on 
INBIFO stationery; right? 

A. That's what it appears to be, yes. 

Q. Do you know what INBIFO stands for? 

A. I do not. I'm aware of that entity, but I'm not 
sure what INBIFO stands for. 

Q. All right. What do you understand the entity 
does? 

A. My understanding was that it's in effect a 
contract research house either wholly or partly owned 
by Philip Morris somewhere in Europe, I think 
Brussels. 

Q. All right. Now according to this letter, it 
summarizes, quote, "our current knowledge," and 
discusses further research needs concerning the 
bioavailability of nicotine; right? 

A. That's what it says as written. I assume that 
to mean Philip Morris's or INBIFO'S view, correct. 

Q. Now three parameters are discussed in more 
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detail; aren't they? 

A. As numbered one, two, and three — 

Or what about four on the next page? 

Q. I'm sorry, four parameters are discussed in 
detail; aren't they? 

A. They're certainly identified as headings. I 
would question some of the detailed thinking within 
them. 

Q. Now sir, the third concerns nicotake — I'm 
sorry. 

The third concerns nicotine uptake; doesn't it? 
A. That is the heading, yes. 

Q. And under that heading is discussed nicotine 
penetration of the respiratory tract or barrier; 
right? 

A. That's what's written, yes. 

Q. Now would you turn to that portion of the 
document which I believe is on the page that's Bates 
numbered 911. 

A. Yes. 

Q. And it starts with the statement, "Due to the 
selective membrane permeability only unprotonized 
nicotine can freely penetrate the mucosa or the 
bronchial — bronchial alveolar lining;" right? 

Let me try that again. Strike that. 
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1 And it starts with the statement, "Due to the 

2 selective membrane permeability only unprotonized 

3 nicotine can freely penetrate the mucosa or the 

4 bronchial alveolar lining;" right? 

5 MR. BEZANSON: Object to the form. 

6 A. That is what's written there. 

7 I have to say that there is no scientific 

8 reference to how they've drawn that conclusion, and I 

9 would question how on earth they arrived at that 

10 particular conclusion, based on what's contained in 

11 this document at least. 

12 Q. Well there are references to several published 

13 papers that are there; right? 


14 

A. 

In other 

paragraphs. 

15 

Q. 

Under the 

heading three. 

16 

A. 

Yes. But 

other paragraphs, not — not 


17 referenced in that particular conclusion. 

18 Q. I'm sorry. But just so we're clear here, there 

19 is a point three, and under that there are several 

20 paragraphs which refer to published studies; right? 

21 A. Then perhaps we should go down there and 

22 actually look at the particular studies that allow 

23 them to deduce the selective membrane permeability 

24 relating to nicotine. 

25 Q. Well sir, why don't we answer my question first. 
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Isn't it true that under point three there are 
several different paragraphs, several of which refer 
to published literature; right? 

MR. BEZANSON: Object to the form. 

A. There are other paragraphs. They relate to a 
whole array of statements that don't necessarily 
allow the conclusion that's laid out at the head of 
item three to be drawn from those individual 
referenced items, in my opinion. 

Q. Now — 

Now, sir, you do not know what research may have 
been done at Philip Morris or INBIFO to support the 
statement that "Due to the selective membrane 
permeability only unprotonized nicotine can freely 
penetrate the mucosa or the bronchial alveolar 
lining;" do you? 

MR. BEZANSON: Object to the form. 

A. The only — sorry. 

The only information that I can confirm or 
refute is the information that we've conducted within 
our own research organization, and I can talk to that 
accurately. I have no idea what this organization or 
any other organization that contains the information 
to itself, what's — how they arrived at these 
particular conclusions. 
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Q. All right. Sir, didn't you tell us earlier you 
didn't have any information on this subject, or did I 
misunderstand your answer? 

MR. SCHEIER: Object to the form. 

A. I think, if necessary, you'll have to refer me 
to what I — I said in the context of — of whatever 
question was posed. 

What I would say to you is I am not aware of 
this information in the human respiratory tract. I'd 
have to say that it would be very hard to arrive at. 
But more importantly, I indicated to you that we have 
some of our own data that rather than tries to 
theorize about what might be happening, I indicated 
to you that what happened in practice at varying 
depths of inhalation where the smoke particle could 
not have been taken into the alveoli, yet the total 
amount of nicotine was either stripped out of the 
particle or diffused out of the particle. Nobody 
knows exactly which, nobody knows exactly the 
mechanisms involved in the lung for particle 
stripping, we do not understand the dynamics of the 
smoke aerosol. And I think they present a very 
simplistic approach to this whole issue. 

Q. They — 

The writer of this document does, however, 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

166 

conclude the portion of the letter under point three 
by saying, "However, an influence of smoke pH on 
nicotine kinetics in the lower respiratory tract 
cannot be excluded: pH-enhanced gas phase diffusion 
of nicotine to the mucosa might increase its uptake 
rate." Correct? 

MR. BEZANSON: Object to the form. And I 
would think fair context would require reading at 
least the paragraph above that. 

A. It — 

It's a point of view. I could equally say might 
not. There's no evidence to support it one way or 
the other. 

But I would take you to the appendix, and if you 
look at page 395, if I can refresh my memory in one 
of the conclusions here, I think if you look at the 
second paragraph and at the second sentence, it says, 
"The same amount of nicotine is delivered," and I 
assume to the lung in some location, with — "whether 
the smoke is acidic, basic, or neutral," which is 
exactly the point that I was making in our own 
studies. They are conjecturing as to where nicotine 
is being taken up. And I will come back to talk to 
our interpretation of where it's taken up and what 
the consequences are for blood nicotine levels if you 
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so wish. 

Q. Well sir, let's go on to a little bit further in 
the paragraph. Do you see where it says, "It was 
found that higher peak concentrations of nicotine in 
blood were achieved at higher pHs?" 

A. I will offer an explanation for that which fits 
absolutely with our own observations in terms of 
analysis of where nicotine may be taken up in the 
lung. 

Q. Well sir, just so we can get an answer to my 
question, later in the paragraph it says, "It was 
found that higher peak concentrations of nicotine in 
blood were achieved at higher pHs," right? 

MR. BEZANSON: Object to the form. 

A. That is an accurate read of what is here. But 
how do you rationalize that statement without my 
explanation by looking at the same amount of nicotine 
was delivered whether the smoke is basic, acidic, or 
neutral? 

Q. Well doesn't — 

Isn't it explained in the very next sentence, 
sir, when the author says, "Since the amounts of 
inhaled nicotine were the same, the results indicate 
that the higher the pH, the more rapidly nicotine 
enters the blood stream?" 
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MR. BEZANSON: Object to the form. You may 
give your complete answer. 

THE WITNESS: Thank you, which I will. 

A. As I indicated to you, that yes, it is possible 
in experimental situations to change the form of 
nicotine fairly significantly. That changing pH will 
affect the sensory properties as perceived by the 
sensation of impact. This will have no effect 
whatever on the total amount of the nicotine taken up 
by the body. What it may do is change the site of 
uptake. 

Now to follow your argument, if you make smoke 
more alkaline, it is deprotonated, it's in its free 
form, you might expect that you get a higher 
concentration of nicotine in the blood. I would 
argue that that is unlikely to be the case because 
there are at least two if not more vascular systems 
that operate within the lung. In the upper 
respiratory tract, the blood supply is about keeping 
the tissue alive; in the alveoli, it's about getting 
blood to the lung to be oxygenated, to be taken to 
the heart and taken to the brain. If you change the 
form of pH of nicotine to make it more alkaline, it 
will increase its sensory properties. It won't 
change its total uptake quantitatively, but it will 
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change potentially the site at which it's taken up. 

So we're not arguing about — 

Yes, these barriers may be influenced by the pH 
and whatever, but the truth of the matter is all of 
the nicotine is taken up. So why do we need to worry 
about the site which it's taken up? Other than if I 
increase the pH, which isn't something that we do, in 
my opinion, in commercial cigarettes, it would be 
taken up in the upper respiratory tract or in the 
respiratory tract in general, not in the alveoli, and 
that will result in a lower concentration, lower peak 
concentration in the blood, and really works about — 
against any hypothesis about trying to increase the 
amount of nicotine that may or may not get to the 
blood. 

Q. Oh, I'm not sure you understand my point, sir. 

Isn't it true that this paragraph concludes that 
only the rate of entry is pH dependent? 

MR. BEZANSON: Object to the form. 

A. They are drawing that conclusion on the basis of 
a series of hypotheses, and rationalized hypotheses 
at that, and I neither have the evidence for or 
against that other than an individual's 
interpretation of a limited amount of data based on a 
number of hypotheses. 
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Q. Well sir, you would agree that the rate of entry 
is pH dependent. 

A. The rate of entry into where? 

Q. Into the alveolar in the lungs. 

MR. BEZANSON: Object to the form. 

A. Could you re-pose question, please? I'm not 
sure I understand what question you're asking. 

Q. Sir, I think that we probably agree that the 
total amount of nicotine — no, strike that. 

It's your position, isn't it, that the total 
amount of nicotine that's absorbed is the same 
whether it's protonated or unprotonated? Is that 
right? 

A. That's correct. 

Q. All right. But wouldn't you agree that in the 
unprotonated form it is absorbed faster? 

A. There is insufficient scientific evidence to 
come anywhere close to drawing that conclusion other 
than developing an array of working hypotheses. 

There is insufficient experimental data to support 
that conclusion. 

Q. Well you don't know what experimental data the 
author is referring to when he says it is found that 
the higher peak concentrations of nicotine in the 
blood were achieved at higher pH's; do you, sir? 
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MR. BEZANSON: Object to the form. 

A. Well — 

Well with all due respect, neither do you, 
unless you present me more information and in the 
absence of any more information all I can say is this 
is conjecture and this is their working hypothesis, 
and it's not possible for me to comment on what they 
may or may not have done. 

Q. Well sir, let me ask you this: Have you seen 
documents from within your own company which address 
the speed at which nicotine is taken into the blood? 
A. All I can do is take you back to what I said 
before. And I presented some studies that we 
conducted in the '80s, the early '80s — 

Q. Did they address the speed in which — in which 
nicotine was taken into the blood? 

A. To a degree they did. 

Q. Sir, have you seen documents which specifically 
address the fact that unbound nicotine is absorbed 
more quickly into the blood than bound nicotine? 

MR. BEZANSON: Object to the form. 

A. I'm sorry, could you re-pose that question? 

Q. Yes. 

A. Getting a bit — 

Q. Have you seen documents which specifically 
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address the fact that unbound nicotine is absorbed 
more quickly into the blood than bound nicotine? 

MR. BEZANSON: Same objection. 

A. All I can do is take you back to the details of 
our studies and take you through our observations, 
which are during the inhalation process nicotine is 
quantitatively removed from the smoke, partly 
dependent on depth of inhalation, partly dependent on 
the smoke aerosol, partly dependent on the physiology 
of the body; they will be influencing factors on the 
rate at which it is moved from the lung and into the 
vascular system. And without more detailed 
information, it's only possible to conjecture what 
might happen. 

Q. And sir, you haven't seen documents, apart from 
those that you were — that study you were just 
referring to, that talks about the speed at which 
nicotine is absorbed into the blood. 

A. I have no recall of any documents. But of 
course we've written many, many documents and there 
are many millions of pages in our documents and in 
our files. If you have any particular information. 
I'll be happy to look at it and set it in the context 
of which I'm giving my answer. 

Q. All right, sir. Let me ask you this: The BAT 
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Group uses flavors that include chocolate in their 
cigarettes; don't they? 

MR. BEZANSON: Object to the form. 

A. It's my understanding, in the context of a 
U.S.-blended style of product, that there are casing 
materials that are used, and I believe that cocoa 
would be used as part of that particular casing 
formulation. And if that's what you mean by 
"chocolate," then to that extent I agree. 

Q. Now sir, do you know what theobromine is? 

A. Yes, I do. 

Q. It's a bronchodilator; isn't it, sir? 

A. I can neither confirm nor refute that. 

Q. Well sir, you understand that cocoa contains 
theobromine. 

A. Indeed I do. 

Q. Sir, and if — strike that. 

Isn't it a fact that theobromine and nicotine 
are synergistic? 

MR. BEZANSON: Object to the form. 

A. Could you explain, please, what you mean by 
"synergistic" in this context? 

Q. All right. Well sir, let me ask you this: Have 
you ever used that term? 

MR. BEZANSON: Object to the form. 
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A. Me personally? 

I have never used that term, no. 

Q. Have you ever heard reference to synergism where 
the — if you combine two things, the effect when you 
combine them is stronger than if you had one or the 
other separately? 

A. Please forgive me. I do understand what synergy 
means, but you're asking me, in the context of 
theobromine or cocoa and nicotine, as to whether I'm 
aware of any synergistic effects of the consequence 
of that. I do understand synergy, but I am not aware 
of the synergistic effects of these two particular 
elements that you're referring to. 

Q. Well sir, has anyone within the BAT Group ever 
looked, to your knowledge, at the synergistic effects 
of theobromine and nicotine? 

MR. BEZANSON: Object to the form. 

A. I don't know every single document that's in 
existence in the group. I'm not aware of every 
single program that's ever been conducted within the 
group. I can give you my absolute, categorical 
answer as to what's taken place out at the 
Southampton R&D center, and I am not aware in the R&D 
center at Southampton of anyone looking at the 
synergy or otherwise of theobromine or nicotine as it 
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might affect uptake, distribution, and/or response as 
part of the smoking process. 

Q. Sir, I'm going to ask you to assume 
hypothetically that theobromine is a bronchodilator. 
Would you do that for me? 

A. If you'd like me to, yes. 

Q. All right. And if you make that assumption and 
if theobromine is found in cigarettes that contain 
nicotine, isn't it a fact that theobromine and 
nicotine would have an effect beyond — would have an 
effect together beyond that which they would have 
separately in the lungs of a smoker? 

MR. BEZANSON: Object to the form. 

A. Well you've asked me to accept your working 
hypothesis, and then you developed an argument, and 
then you draw conclusions and ask me to conclude 
those as fact. It isn't possible for me to do that. 
All I can say to you is in my experience the 
cigarette smoke is a bronchoconstrictor, not a 
bronchodilator. 

Q. Sir, have you — 

But you're unaware of anyone who's looked at the 
effect of theobromine and nicotine together when it's 
inhaled in cigarette smoke; is that right? 

MR. BEZANSON: Object to the form. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

176 

A. You're asking whether that I'm aware of any 
works undertaken within the BAT Group? 

Q. Anyone who's looked at that subject. 

A. I have no knowledge of that. And I'm not 

aware — certainly that's never occurred out at the 
Southampton R&D center. 

Q. Sir, isn't it a fact that one of the reasons 
that cocoa is added to cigarettes is so that it will 
be exactly that, a product which will in effect 
dilate the lungs and therefore increase the nicotine 
uptake and the speed in which it gets to the brain? 

MR. BEZANSON: Object to the form. 

A. I'm almost to the point where I — I don't wish 
to be rude, but I think this is such an illogical 
proposition that I can't understand how anyone in 
this day and age would draw that particular 
conclusion knowing what we do about how people use 
the product, interaction of smoke in the respiratory 
system. I simply have no real comment other than I 
just can't believe that anyone would be looking at 
that for any realistic purpose. 

Q. Sir, turning back to Exhibit 961, the nicotine 
conference — 

A. Yes. 

Q. — summary, you welcomed the participants to 
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that conference; didn't you? 

A. Probably. That's my style. I probably made 
them feel comfortable, yes. 

Q. All right. And you talked about the cigarette 
as a drug-delivery system; didn't you? 

A. Could you refer me to — 

MR. BEZANSON: Object to the form. 

A. — section, please, where that's stated? 

Q. Well do you recall that that was the subject 

that was discussed at this conference? 

A. I don't recall that. 

MR. BEZANSON: Object to form. 

A. I don't recall that specifically, no. It was 
some time ago; I'd have to refresh my memory. And 
I'm sure the notes will accurately reflect what was 
said. 

Q. Well nicotine is a drug; isn't it? 

MR. BEZANSON: Object to the form. 

A. The word "drug" has different meanings and 
different connotations to differing people. My 
understanding, if you take the strict dictionary 
definition that a drug is a medicinal substance, 
that's one explanation. Other people tend to use the 
word "drug" in the context of things like heroin and 
cocaine. 
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I don't believe that the word "drug" has value 
and meaning in the context of either nicotine and/or 
cigarette smoking. 

Q. Well sir, isn't a drug also defined as something 
which has a pharmacological effect on the body? 

MR. BEZANSON: Object to the form. 

A. I'm not aware of that specific definition. 

Q. Well you would agree, though, that nicotine does 
have a pharmacological effect on the body. 

A. I would agree that nicotine, like many other 
substances, interacts with biological systems and can 
elicit a whole array of responses, one of which is 
pharmacological properties, either in the peripheral 
nervous system or in the central nervous system. 

Q. Sir, during the Southampton conference you 
described a cigarette as a nicotine aerosol delivery 
device which is controlled by the mouth as a 
mechanism for determining the maximum per-puff 
delivery of nicotine; didn't you? 

MR. BEZANSON: Object to the form. Would 
you like to draw our attention to a part of that 
document? 

A. Could you tell me where that's written, please? 
Q. Well do you remember making a presentation at 
the nicotine conference? 
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A. I've made dozens and dozens and dozens of 
presentations. I don't remember this specifically. 

Q. And you don't — 

A. I'm very happy to look at the original document 
which, as I say, is an accurate record of what was 
conducted, and I will refresh my memory as to what 
was said. 

Q. All right. Just a moment. 

Could you turn to the page which ends with — 
actually the number is cut off, but it's 10123501, 
and then the 4 is actually missing. 

A. Yeah, I've got it. 

Q. There is the presentation you made to this 
conference on the different levels of nicotine 
interaction; right? 

A. I'm sorry, I was concentrating on the page. 

Could you repeat that, please? 

Q. Yes. 

There is the presentation you made to this 
conference on the different levels of nicotine 
interaction. 

A. This is the page with the four cut off, which is 
the summary section? 

Q. No, I'm sorry. It's headed "The Different 
Levels of Nicotine Interaction" with your name behind 
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it. 

A. Then it's not the page with the four cut off I'm 
afraid. It must be another page, unless I'm 
completely in the wrong area. 

Q. Could you turn to the fifth page to the end of 
the document. 

A. Thank you. 

Q. This page is entitled "The Different Levels of 
Nicotine Interaction." 

A. Yes, it is. 

Q. It's a presentation you made. 

A. Yes, it looks like it. Yes. 

Q. And in the second sentence, according to this 
document, you stated, "In general terms the cigarette 
can be considered as a nicotine aerosol delivery 
device which is controlled by the mouth as a 
mechanism for determining the maximum per puff 
delivery; the frequency of puffing determining the 
overall product delivery." Right? 

A. That's a correct read of what's written there. 

Q. Sir, and it is your opinion as you sit here 
today that a cigarette is a nicotine aerosol delivery 
device; isn't that right? 

MR. BEZANSON: Object to the form. 

A. That is not what is written there and — and I 
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think you're taking it out of some context. I think, 
if I might read the sentence before, it says "The 
desire to smoke can be considered as an expression of 
a smoking need where the elements of the smoking 
process are indicators as to how and to what means 
this need is satisfying." And that looks at the 
broader aspects of cigarette smoking. 

Q. Well sir, let me put — 

A. Yes. 

Q. Let me back away from this. 

Is it your opinion today that a cigarette is a 
nicotine aerosol delivery device? 

A. A cigarette is a device which is used by 
consumers for a whole variety of reasons. And if we 
reconstruct the time context of this, which is in the 
early '80s, there was a view, a view expressed by 
scientists outside of the industry, and some of these 
views were held by individuals within the 
organization, that one possible explanation is that 
people smoke and smoke for nicotine. Nicotine, as we 
said, has a whole array of sensory properties 
associated with it which will include mild 
pharmacological properties as we've discussed. To 
the extent that you combust tobacco and you generate 
a smoke aerosol, one interpretation of that is, if 
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you wish to be very specific and perhaps take things 
out of context, nicotine will be present in the 
smoke. The amount of nicotine present in the smoke 
will — will be a consequence of how the product is 
smoked. It isn't necessarily why people smoke or 
what they smoke for, but it will deliver a measure of 
nicotine. That nicotine will be absorbed on 
inhalation in the manner which we've been discussing. 
Q. Sir, this wasn't a conference about all of the 
variety of reasons why consumers smoke, this was a 
conference on nicotine; wasn't it? 

A. I must take you to a later sentence in the same 
paragraph which says, "This style of smoking would 
indicate a measure of per cigarette satisfaction at 
least for acceptable products." And I go on to say, 
"Having taken an individual puff, to what extent is 
the sensory stimulation elicited on inhalation" — 
that immediate series of physiological sensations 
elicited by the smoke, which is definitely influenced 
by nicotine — "used to assess smoke" and to what 
extent does the nicotine dose or provide any direct 
satisfaction to a smoker is an open question. It is 
a question that's being raised. 

Q. Move to strike and non-responsive. 

Sir, my question is simple. This was a 
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conference not about all the different reasons why 
people smoke, this was a conference about nicotine; 
wasn't it? 

MR. BEZANSON: Object to the form. 

A. You derive a simple question from a series of 
complex issues, and I would take you all the way back 
to the document that you raised with me. Being that 
was sent to Earl Kohnhorst, he says and he recognizes 
that there may be a need to quantify nicotine, and he 
talks about analytical techniques, he talks about a 
previous smoking behavior conference which looks at 
the integrated interaction of the consumer with the 
product, and he also alludes to one that's taking 
place later in that particular year. And he says, 
"but we wish to focus our particular attention on 
nicotine because there's a body of evidence outside 
of the company and there are views inside the 
company," and he alludes to the complexities of the 
process and says we should focus our minds on this. 
Let's see if we can understand these issues, these 
processes, and draw meaningful questions and 
conclusions. 

Q. And — 

A. And as — 

Part of the conference was to look at all the 
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information we had at our disposal and to share that 
information and look realistically at what that was 
telling us, either directly or indirectly, and what 
research we developed thereafter to get a better and 
more full understanding of this aspect of the 
product. And this research still continues to this 
particular day. 

Q. And sir, in focusing on the information you had 
and sharing that information, you told the folks who 
attended this conference that smoking can be 
considered as a means of nicotine dosing; didn't you? 

MR. BEZANSON: Object to the form. 

A. Again I'm — 

Is this contained in this particular paragraph? 
Q. Do you remember, sir? 

A. Do I remember if it's in this paragraph or not? 
No, I don't. 

Q. Do you remember, sir, telling — let me start 
again. 

And sir, in focusing on the information you had 
and sharing that information, you told the folks who 
attended this conference that smoking can be 
considered a means of nicotine dosing; didn't you? 

MR. BEZANSON: Object to the form. 

A. In the document that I prepared, the nicotine 
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review document, you will see that I lay out a series 
of basic scientific facts, scientific data, and I lay 
out and use the words it is attempting to speculate, 
and I think I quote accurately from that document, 
and I raise a series and pose a series of questions 
in the absence of complete experimental data to draw 
full conclusions. And yes, it is conceivable that 
one could consider in general terms, as is said here, 
that the cigarette can be considered, but equally it 
may not be considered. But it's a question that I 
posed, and I talk about it in general terms, and it 
sets the scenario against which we can test a series 
of working hypotheses to see whether this is a robust 
statement, a conclusion, or otherwise. 

Q. Now sir, when you began the conference you 
talked about a minimum delivery level of nicotine 
which is required of smokers; isn't that true? 

MR. BEZANSON: Object to the form. 

Q. I — I'm going to withdraw the question. 

The conference discussed a minimum or a 
threshold intake of nicotine which is required to 
satisfy smokers. 

MR. BEZANSON: Object — 

Q. Isn't that true? 

MR. BEZANSON: Object to the form. Could 
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you direct our attention to some minute that you're 
referring to? 

A. Yeah. Could you indicate, please, where that is 
in the document? 

Q. Well could you answer my question? And then 
we'll do that. Let me repeat it. 

A. Please. 

Q. The conference discussed a minimum or threshold 
intake of nicotine which is required to satisfy 
smokers. Isn't that true, sir? 

MR. BEZANSON: Same objection. 

A. The conference set out a whole series of 
objectives, which we read, and I think there were 
three key objectives which you brought to my 
attention which actually looks at a whole array of 
issues relating to the use of the product and/or the 
role or otherwise of nicotine in the smoking 
process. And it's — it deals with a whole array of 
issues. It looks at a very large number of studies, 
both those that were being conducted in-house at the 
time, it also alludes to work that may be done and 
work that had been done by other third parties. So 
it's quite conceivable that that particular issue may 
have been raised and may have been discussed, but it 
would only have been a part of the whole conference. 
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Q. Well sir, could you turn to the summary section 
that's on page 978, and there in the last paragraph 
on the page it is reported, quote, "In general terms 
products yielding 0.7 milligrams nicotine and above 
can satisfy this, quote, threshold, quote, level of 
nicotine intake, whilst products below 0.4 milligrams 
nicotine fail to satisfy the smoker." Correct? 

A. I'm sorry, I didn't quite catch where you were 
in that paragraph. Could you take me back to where 
you started reading? 

Q. It begins "In general...." 

A. Oh. So you're halfway down the paragraph. 

Okay. 

Q. All right. And there it says — I'm sorry. 

In the summary section it says, in part, "In 
general terms products yielding 0.7 milligrams 
nicotine and above can satisfy this, quote, 
threshold, quote, level of nicotine intake, whilst 
products below 0.4 milligrams nicotine fail to 
satisfy the smoker." Right? 

MR. BEZANSON: That reading — 

Objection. Without reading the subsequent 
sentences, there's no fair context for that. 

A. It refers to this threshold, and therefore I 
don't know what this threshold is. And I need to 
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refamiliarize myself as to how that is defined and/or 
used in this context. 

Q. All right. Well let's get an answer to my 
question. First, — 

A. Uh-huh. 

Q. — the summary section does say, quote, "In 
general terms products yielding 0.7 milligrams 
nicotine and above can satisfy this 'threshold'," and 
"threshold" is in quotes, "level of nicotine intake, 
whilst products below 0.4 milligrams nicotine fail to 
satisfy the smoker." Isn't that true, sir? 

A. That is an accurate — 

MR. BEZANSON: Same objection. 

THE WITNESS: Thank you. 

Q. I'm sorry? 

A. That is an accurate read of that particular 
text. 

Q. And it goes on to say, "There is some evidence 
to indicate that a smoker needs in the order of 12 to 
14 milligrams of nicotine daily." Right? 

A. Again that is an accurate read of what is in 
that paragraph. 

Q. All right. Sir, let me ask you today, as you 
sit here, do you believe that there is a threshold 
level of nicotine intake, as indicated in this 
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summary section? 

MR. BEZANSON: Same objection. Fair 
context requires further reading. 

A. I would like to take time out and read this 
paragraph and the subsequent paragraphs to 
familiarize myself with what is written here so I can 
re-create a proper and meaningful context in which — 
Q. Well sir, I'm not asking you about what was 
going on at the conference. Now I'm asking you: As 
you sit here today, you would agree, wouldn't you, 
that it can still be said that there is a threshold 
level of nicotine intake which is required to satisfy 
a smoker? 

MR. BEZANSON: Object to the form. 

A. It's still possible to hypothesize that that may 
be the case. 

Today's evidence actually doesn't support that 
particular conclusion, and I'd be pleased to take you 
through the arguments that allow me to make that 
particular statement. 

Q. Well, but sir, you went on at the conference to 
note on the next page that nicotine delivery of 
middle and low tar products has increased slightly 
over this period whilst the tar/nicotine ratios — 

I'm sorry, strike that. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

190 

You went on at the conference on the next page 
to note observations which tend to indicate that 
smoking behavior is used by the smoker to regulate 
his smoke intake, which is reflected in his nicotine 
intake; correct? 

A. Are you asking me if that's an accurate read? 

Q. Yes, sir. 

A. That is an accurate read of what was written 
there. 

Q. And in fact it was discussed at the conference 
that nicotine dosing is used to influence human 
smoking behavior; right? 

MR. BEZANSON: Object to the form. 

A. I'm sorry. Where is that written? 

Q. Well it goes on to say, "The extent to which 
nicotine dose is used to influence human smoking 
behaviour will be examined at appropriate times 
throughout the conference." Right? 

A. Can you take me to specifically where that is on 
the page? 

Q. It's the last sentence right after the one we 
were just talking about. 

A. The last sentence in the last paragraph, is it? 
Q. Yes, sir. 

A. Okay. 
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Q. It goes on to say, "The extent to which nicotine 
dose is used to influence human smoking behaviour 
will be examined at appropriate times throughout the 
conference." 

A. I think — 

MR. BEZANSON: Object to the form. Fair 

context. 

A. I think we should at least read the sentence 
before it that says, "These observations tend to 
indicate that smoking behaviour is used by the smoker 
to regulate his smoke intake," and I stress smoke 
intake, "which is reflected in his nicotine intake." 

And I think now what we must do is that now we 
must set this in a real context, which is one could 
set up exactly the same argument as to why people are 
smoking if you use the total amount of tar, you would 
simply come to exactly the same conclusions as to why 
people smoke if way that they use the product was for 
a quantity of smoke. Yes, I freely accept that 
nicotine is a part of the total smoke aerosol, and 
yes, it has clear sensory properties, as we've 
discussed. The argument that you're presenting can 
be equally explained on the basis that smokers are 
smoking for a total weight of smoke, not necessarily 
a total amount of nicotine. 
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Yes, we set up a working hypothesis, and yes, 
you read accurately from this document. It sets a 
context for 1986. It reflected our view at that 
time. And as I said, we developed a number of 
working hypotheses which have been tried and tested, 
and we have views and opinions and I have views and 
opinions. And when any free-thinking scientist sets 
up a working hypothesis, he gathers information or 
she gathers information, and you refine that 
hypothesis in the light of new information. And it 
was a reasonable tenet to be propounded at this 
particular time, which has not been borne out in 
observations that we have today. 

Q. Move to strike as non-responsive. 

Sir, my question is simple, and I think we'll 
get done here more quickly if you answer my 
question. My question is simply this, and I'll begin 
again. 

And then the extent to which nicotine dose was 
used to influence human smoking behavior was examined 
throughout the conference; wasn't it? 

A. No. It says "will be examined," not "was 
examined." 

Q. And I'm asking you. It was examined; wasn't it, 
sir? 
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A. And again I have to say that I'm not interested 
in the timing, I'm interested in the facts, and I 
think we have to spend as long as is necessary to 
establish those facts if we're going to understand 
what is said here, what is interpreted by it, and 
what we actually meant by it. And I have to take you 
back to the original comment that I made. 

These observations tend to indicate that smoking 
behavior, the smoking behavior, which is a complex 
set of processes, is used by the smoker to regulate 
his smoke intake, and I stress it's talking about the 
smoke intake which is reflected in his nicotine 
intake. And I said to you that you could equally 
develop the working hypothesis that a smoker was 
smoking for a quantity of smoke as well as a quantity 
of nicotine. The fact that tar and nicotine are 
present largely in a consistent ratio, it's very 
difficult to separate one from the other, and as a 
consequence you do have to look at the totality of 
the issue. You have to look at the complexity of the 
science. And as I said, we developed a series of 
working hypotheses, which I believe good scientists 
do, and we adjust our hypothesis in the light of 
experience and data. And we have and I have refined 
my views and opinions. 
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But I fully accept that, as you read the 
document, you read accurately from the document. 

Q. Move to strike the non-responsive portion of his 
speech. 

MR. BEZANSON: We've been going quite a 
while. Why don't we take a break. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

(Plaintiffs' Exhibit 731 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 731, this is a document that 
begins with the Bates number 100535243; right? 

A. That's correct. 

Q. These are your notes and diagrams that you used 
in making the presentation at the nicotine conference 
we've just been discussing; right? 

A. May I just take a moment? 

Q. Certainly. 

A. Thank you. 

MR. BEZANSON: What's the number? 

MS. WIVELL: 731. 

MR. BEZANSON: Thank you. 

A. That appears to be correct, yes. 
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Q. All right. And just so we're clear, these are 
the notes that you used to make the presentation and 
diagrams which you used in making your presentation 
in session six of that smoking conference we've just 
been talking about. 

A. That is my understanding, yes. 

Q. Now sir, would you turn to the page that ends 
with Bates number 250. 

A. Yes. 

Q. That's a diagram you made that showed the 
relationship between puffing, inhalation, and 
whole-body effect over time; correct? 

(Discussion off the stenographic record.) 

A. This is an overhead that I used to look at the 
discrete elements involved in the smoking process. 

Q. And under the heading "'Nicotine Dose'" there 
is the word "Puffing," right? 

A. "'Nicotine dose'" is in inverted commas, yes. 

Q. And it says one to three seconds. 

A. That is correct. 

Q. And are you referring to the fact that a puff of 
cigarette — a puff from a cigarette can last one to 
three seconds typically? 

A. That is correct. 

Q. All right. Then the next box over as we move to 
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the right is entitled "Impact/Strength Estimation, 
Free Nicotine;" right? 

A. That is correct. 

Q. And it talks — or under that it shows the word 
"Inhalation." 

A. And it shows the feedback into the puffing 
event, yes. 

Q. And the time estimate for that is three to five 
seconds; right? 

A. Again that is correct. 

Q. And then you — 

A. Typically. 

Q. — talk in the most right-hand box — or it's 
entitled "Change In, Or Maintenance Of Nicotine 
Level;" right? 

A. That is what's in that box as written, yes. 

Q. And then underneath it it says "whole body 
effect." 

A. "Effects." Yes. 

Q. Now sir, were you trying to use this to 
illustrate that within three to five seconds the 
smoker will feel a sense of impact and strength? 

A. I'm sorry, that was your complete question? 

Q. Let me rephrase it. 

Did you use this diagram to show that within 
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three to five seconds after taking a puff of 
cigarette smoke, a smoker will feel impact or 
strength sensation? 

A. What is being attempted here in diagrammatic 
form is to lay out at least three discrete events in 
the smoking-behavior process, the puffing event, 
which as indicated here can take between one and 
three seconds typically, it looks at the inhalation 
element, typically taking upwards of three to five 
seconds, and then it considers, because if you're an 
inhaling cigarette smoker, as we discussed earlier, 
you will inevitably absorb almost quantitatively in 
my opinion, and based on the data that I gave to you, 
quantitatively absorb the nicotine into the body. As 
a consequence, there is no doubt that nicotine is 
administered to the body as a consequence of the 
inhalation process. 

But there's some key features here that I'd like 
to bring to your attention. 

Q. Well let me ask you this, sir: The impact and 
strength sensation is felt three to five seconds 
after the puff is taken; right? 

A. Well — 

Well let's not get too hung up on the three to 
five seconds, although I'll come back to that and 
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talk to that in a moment. The impact sensation is 
felt and is, by definition, the sensation, the 
physiological sensation felt immediately on 
inhalation, and typically it takes between three to 
five seconds to complete the inhalation process. The 
sensation of impact will be picked up at the front 
end of that inhalation event. 

Q. And sir, isn't it true that within 10 seconds 
nicotine gets to the brain after the cigarette is 
puffed? 

A. No, that's not correct. 

If we now go through the elements here, it 
takes — I said these were three discrete events. 

The puffing process takes one to three seconds; the 
inhalation physically takes three to five seconds, so 
we're now in the realm of somewhere between four and 
eight seconds; and post-inhalation is the time period 
that you're referring to about the uptake of 
nicotine, which is after both of these events, it's 
post, so you add it to the timeframe. 

Q. And how long do you understand it takes for the 
uptake of nicotine to reach the brain? 

A. Now again I have to say there's very, very poor 
experimental data to support that. There's been some 
radioactive nicotine studies and there's some 
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original work done by Armitage, as I understand, 
using anesthetised cats where they actually instilled 
nicotine or passed smoke into the lungs of cats, and 
then they looked at the rate it took to enter the 
bloodstream and then to be taken by the vascular 
system to the brain. And that's where most people 
pick up on this figure of about seven, eight, nine 
seconds post-absorption. Okay? I stress 
post-absorption. 

Q. All right. Now you mentioned radioactive 
studies. You're referring to the studies that were 
done by BATCO — or I'm sorry — by Battelle on 
behalf of BATCO — 

A. No. 

Q. — concerning the uptake of nicotine to the 
brain? 

A. No, I wasn't referring to those. There are 
other data in the literature that looked at nicotine 
radiolabeled studies. 

Q. Have you ever looked at the results of the 
Project HIPPO and Project MAD HATTER studies that 
addressed the issue of radiolabeled nicotine? 

MR. BEZANSON: Object to the form. 

A. I looked at those studies very, very recently. 

I have to say to you I — my surprise is, certainly 
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in the HIPPO study that I saw, I didn't see any 
indication that it was actually radioactive 
nicotine. There were nicotine dosing studies, and 
I'm not aware they were using a radioactive tracer 
for that particular — certainly HIPPO I, on the 
document that I saw, had nothing to do with 
radiolabeling. 

Q. Have you seen any radiolabeled — labeling 
studies that were done on behalf of BATCO back in the 
'50s and '60s? 

A. I don't recall seeing any, no. 

Q. All right. Now sir, one thing that you noted on 
this diagram under the heading "Impact/Strength 
Estimation" was "Free Nicotine;" right? 

A. That is correct. 

Q. And sir, free nicotine is unbound nicotine. 

A. It's deprotonated nicotine, yes, which is — 
behaves like an organic molecule and therefore is in 
the vapor phase. 

Q. We've been referring to it as unprotonated 
earlier in this deposition; right? 

A. That's right, yes. 

Q. You have to wait until I'm done. 

A. Sorry. 

Q. Now sir, you would agree that impact correlates 
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to the amount of extractable or free base nicotine. 

A. In general, although it's a complicated issue, I 
think that's a reasonably accurate statement. 

Although you do have to define what you mean by 
"extractable," and different people use different 
systems to actually arrive at what that quantity of 
nicotine is. 

Q. Well you would agree, sir, that the smoke of a 
higher pH will have a greater impact even if it has 
the same amount of nicotine. 

MR. BEZANSON: Object to the form. 

A. pH has an effect on the protonation and 
deprotonation of nicotine. As I indicated earlier, 
for a given amount of nicotine, if in experimental 
situations you change very significantly the pH, you 
will get a very substantive change in impact 
sensation. And again, it rather depends on what pH 
you're referring to as to the magnitude of the 
response. But in general, the pH of the smoke — and 
I'm going to come on to a little bit more detail 
about the pH of the smoke — pH of the smoke will 
have some effect on the sensory properties that we 
refer to as impact, that sensation that's experienced 
immediately on inhalation. 

In strict scientific terms, there is no such 
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thing as smoke pH. 

Q. That's because pH can only be measured in an 
aqueous environment; right? 

A. That's absolutely correct, yes. 

Q. So what scientists have done is created 
measuring techniques in order to try and measure, 
quote, unquote, smoke pH; right? 

A. That is correct. And of course they have 
inherent limitations associated with those 
approximations arriving at some quantification of 
what we believe to be smoke pH. 

Q. But you would agree that work that's been done 
in the last four or five years on the sensation of 
impact has shown that the amount of extractable 
nicotine — strike that. 

You would agree that work that's been done in 
the last four or five years on smoke pH has 
demonstrated that smoke of higher pH will have a 
greater impact even if the total amount of nicotine 
present is unchanged. 

MR. BEZANSON: Object to the form. 

A. Again we're getting into some complicated areas 
here, and what I would like to do is actually take 
this overhead that was developed in '86 and look at 
some of the discrete elements involved in the smoking 
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process to try and give you some understanding of the 
complexity of the issue and the significance or 
otherwise of impact, whether this is cause and effect 
or whether it's simply a consequence of the smoking 
act. 

Q. Well sir, let me show you a study entitled "THE 
EFFECT ON IMPACT, IRRITATION AND MOUTHFUL OF ADDITION 
OF GLYCEROL OR" — 

A. "HEXADECANE." 

Q. Yes, sir. 

— "TO FLUE-CURED CIGARETTES" and ask you if 
you recognize it. 

MR. BEZANSON: Object to the form. 

And had you finished your last answer? 

THE WITNESS: I — I hadn't. I was going 
to go into some significant detail about the discrete 
elements of the smoking process, their 
interrelationship or the lack of it to develop the 
view and opinion as to whether people smoke for 
nicotine as a cause-and-effeet issue or whether 
it's — they get a dose of nicotine as a consequence 
of smoking for a particular quantity of tar. 

Q. Well if you haven't finished your answer, I'm 
going to move to strike as non-responsive because I 
think my question concerns something not done in 1986 
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but something done in the last four or five years. 

So let's move on to this study. 

A. I'm happy to move on to the study. I think it's 
worth simply making the comment that I've been 
developing my arguments around the hypotheses that 
were pertaining to the date of 1986. I think those 
hypotheses were relevant at the time. I indicated 
that they were reviewed and considered, and we 
actually revise hypotheses and move on. And here we 
are moving more up to date with respect to a more 
recent document, and I'm very happy to set that 
document in the context in which that information is 
being used. And I may be able to develop a time line 
for you as to where our views and our opinions and 
our thinking have developed over the years. 

Q. Move to strike as non-responsive. 

(Plaintiffs' Exhibit 732 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 732, this 
is a document that begins with the Bates number 
400353034; right? 

A. That's correct. 

Q. And would you read the title of the document. 

A. "THE EFFECT ON IMPACT, IRRITATION AND MOUTHFUL 
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OF ADDITION OF GLYCEROL OR HEXADECANE TO FLUE-CURED 
CIGARETTES." 

Q. First of all, what are — 

What is glycerol? 

A. Glycerol is a trihydrate sugar. 

Q. And what is the effect on smoke pH if one adds 
glycerol? 

A. Glycerol is a neutral substance, and I wouldn't 
expect glycerol to have any effect whatever on smoke 
pH. 

Q. Does — 

But it has an effect on nicotine scavenging 
ability; doesn't it? 

A. Are you telling me or asking me? 

Q. I'm asking you. 

A. I simply don't know what role nicotine — 
glycerol plays with respect to nicotine scavenging or 
otherwise. What I can say to you is that glycerol is 
water-soluble and, as a consequence, will change the 
phase nature of an aerosol. And this is what I think 
this study alludes to, is changing the phase nature 
and trying to make it a more aqueous environment such 
that the physical properties of the aerosol would be 
influenced by the presence of glycerol to some 
degree. 
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Q. Now sir, is glycerol the same as the second 
substance that's listed in the title of the exhibit? 
A. Is it the same as hexadecane? 

Q. Yes. 

A. No, it is not. 

Q. All right. What's hexadecane? 

A. Hexadecane, again simply taking the name apart, 
it's "hexa" and "dec" means six and 10, so it's a 16- 
carbon alkane, which is a straight-chain aliphatic 
hydrocarbon, which again is the antithesis of 
glycerol. This would take — or tend to make the 
smoke aerosol more organic, so it will change, again 
ideally, the phase nature of the aerosol. 

And now these are hypotheses, because I don't 
know of any study or any technique where you could 
clearly demonstrate that the addition of either of 
these two substances actually did change the phase 
nature of the smoke aerosol. One could hypothesize 
that they might and one might conduct empirical 
studies to assess those effects and try and develop a 
series of working hypotheses around them. 

Q. Now sir, the summary of this document states, 
"The sensation of impact is known to correlate with 
the amount of extractable nicotine (ie free base 
nicotine) present in tobacco smoke. Thus smoke of 
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higher pH will have greater impact even if the total 
amount of nicotine present is unchanged." Right? 

A. That's an accurate read, and it accurately 
reflects the debate and the discussion that we've 
been having to date. 

Q. Now are you telling us that you would agree, 
then, that a smoke of a higher pH will have a greater 
impact on the smoker even if the total amount of 
nicotine present is unchanged? 

MR. BEZANSON: Object to the form. 

A. I — I've discussed this in many contexts 
today. Let me very quickly pick up the context for 
you. And I understand the background to this 
particular study because it post-dates my return to 
the R&D center in February 1992, so I'm familiar 
with — with some of the specific aspects of this. 

As I indicated to you, the actual quantitative 
uptake of nicotine is independent of pH. The 
sensation of impact in experimental studies can be 
very dramatically changed, and even in commercial 
studies it is a consequence of the smoke pH, not that 
we actually change the smoke pH in our commercial 
products by any means that I'm aware, but the 
sensation of impact in this experimental series and 
other studies that we've conducted, we can show that 
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the sensation of impact is correlated with the amount 
of free nicotine or deprotonated nicotine which is 
actually influenced by this concept of smoke pH. 

Q. Now sir, you would also agree, wouldn't you, 
that pH depends on not only — I'm sorry, strike 
that. 

A. Whilst you think, do mind if I actually complete 
my previous answer? 

Q. I'm sorry, I thought you were done and we were 
moving on. 

A. I'm sorry, I hadn't quite completed it because I 
was setting the context as to why we would be looking 
at this. 

As I indicated to you, we have a whole series of 
programs, one of which is attempting to develop more 
acceptable low-delivery products. I've indicated to 
you that nicotine is important in terms of the total 
sensory properties of the smoke. And in bringing the 
deliveries down of the product and the delivery of 
smoke and smoke components to the consumer, what 
we're attempting to do into making that a more 
acceptable product is allow the smoker to have the 
same sensory characteristics from the product from a 
lower-delivery dose both of tar and of nicotine. And 
this is why we've been looking at the significance of 
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impact sensation, and even in the earlier studies 
looking at the significance of the interaction 
between puffing and inhalation and the relationship 
between those two, which is very complex. And I'd be 
only too pleased to go back into and develop, debate 
with you some of the studies we conducted, the 
conclusions that we've drawn from those, to try and 
understand the role of nicotine and the smoking 
process and how the two fit together. 

Q. Well sir, you were talking about bringing the 
delivery down. You're talking about bringing the tar 
down; aren't you? 

A. I'm talking about changing the — the delivery 
of tar. 

Q. You're talking about — 

A. Which includes nicotine and a whole array of 
other smoke constituents. Tar is the aggregate of 
all of those materials. 

Q. You're trying to make a cigarette that has a 
lower biological activity; right? 

A. No. 

MR. BEZANSON: Object to the form. 

A. I was talking about developing acceptable 
low-delivery products. 

Q. Well sir, isn't it a fact that your company is 
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trying to dilute — to develop a product that has no 
biological activity? 

MR. BEZANSON: Object to the form. 

A. I think you've asked a series of complex issues 
embodied in one question. I think I would like to 
debate with you and develop our understanding of 
"hazardous" or otherwise with respect to the 
product, "safe" or "unsafe" with respect to the 
product, and the work that we've done to look at 
these issues together both in-house and in 
conjunction with the U.K. government, and then I can 
set a context for that particular phrase that you're 
using and then I can begin to develop a time line of 
a series of our product development activities, 
product technology development, and our innovative 
projects which look at a whole array of products for 
the future. 

Q. Move to strike as non-responsive. 

My question is simple: Sir, isn't it a fact 
that your company is trying to develop a project — 
product that has no biological activity? 

MR. BEZANSON: Object to the form. 

A. We have a series of projects that we conduct 
in-house looking at the delivery characteristics of 
the product. One of our innovative areas of product 
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development and product innovation is looking at the 
development of a product that has little or no 
biological activity, as expressed in a series of in 
vitro tests. 

Q. All right. 

A. The significance of those findings I'm happy to 
debate with you, and this is — 

We're talking about a relative term here, and 
I'm talking about activity as measured in a series of 
toxicological tests involving complex environmental 
mixtures, all of which need to be set in a context. 
They need to be debated. And I will actually develop 
for you the logic around the thinking that's led to 
the development of that particular project. 

Q. But the answer to my question is yes, your 
company is looking at a product — developing a 
product that has no — little or no biological 
activity; isn't it, sir? 

MR. BEZANSON: Same objection. 

A. I assume that you're referring to Project 
ULTIMATE. Project ULTIMATE was a continuation and an 
extension of a whole series of studies that we've 
conducted over the years looking at novel alternative 
smoking materials and/or smoking styles, and we've 
attempted to look at a whole array of parameters 
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associated with the cigarette, like sidestream, 
because that's an annoying factor, like odor, we are 
looking at that particular aspect, looking at the 
design of the product that gives rise to smoker 
satisfaction from the lowest possible delivery base 
which we believe looks at and responds to the 
consumers' expectation with respect to the product. 

MS. WIVELL: Before we go any further — 

MR. BEZANSON: Yeah. 

MS. WIVELL: — I want to go onto the Cat 

II record. 

MR. BEZANSON: Sounds like we were getting 
pretty close to that. All right. Cat II it is. 

THE REPORTER: Off the record, please. 

(Cat II transcript ensues.) 

BY MS. WIVELL: 

Q. Sir, you have seen documents generated by Brown 
& Williamson which claim that ammonia technology 
increases the nicotine transfer efficiency of 
nicotine. 

MR. BEZANSON: Object to the form. 

A. I don't recall seeing such documentation. I've 
heard these sorts of things discussed by a number of 
people. I'm happy to look at the specific documents. 
Let me tell you a little bit about ammonia 
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technology, if I may. 

Q. Well I think you've answered my question, sir, 
and I thank you. 

A. Okay. 

Q. Sir, did you become aware in 1994 that Mr. 

Thomas Sandifer, then president of Brown & 

Williamson, testified before Congress, along with 
other presidents of American tobacco companies? 

A. Yeah, I think I saw something on CNN about his 
presence and the presence of other individuals. 

Q. And did you see that he and the others were 
asked whether the American cigarette companies spiked 
their nicotine? 

A. Spiked the product with nicotine I think was the 
phrase; wasn't it? 

Q. All right. Let me rephrase it. 

You understood that he and the other presidents 
were asked by members of the American Congress 
whether their products, their cigarettes, were spiked 
with nicotine; right? 

A. I believe that to be the case. 

Q. And that concerned you; didn't it? 

MR. BEZANSON: Object to the form. 

A. Didn't concern me in the slightest. I thought 
it was an accurate statement. 
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1 Q. Well let me ask it this way: You heard Mr. 

2 Sandifer and the other presidents of the American 

3 cigarette companies deny that their products were 

4 spiked with nicotine; right? 

5 A. I heard them say that. I think it's a factual 

6 statement. 

7 Q. And sir, isn't it a fact that after you heard 

8 that statement, that you wrote a memo concerning the 

9 claim that had been made in the past that ammonia 

10 technology increased the nicotine transfer efficiency 

11 of nicotine? 


12 

A. 

I’m 

sorry. 

I — I 

wrote a memo? 

13 

Q. 

Yes, 

sir. 

Didn't 

you? 

14 

A. 

I'd 

be interested 

to see it. I don't have any 


15 recall on that. I might have done. I'd have to know 

16 the context in which it was used, but I — I'd be 

17 surprised if I wrote a memo. 

18 Q. Well sir, ammonia technology is also known as 

19 ROOT technology; isn't it? 

20 A. There are aspects of ammonia technology that — 

21 and subsets of it that people would contemplate as 

22 ROOT technology, yes. 

23 (Plaintiffs' Exhibit 739 was marked 

24 for identification.) 

25 BY MS. WIVELL: 
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Q. Sir, showing you what's been marked previously 
as Plaintiffs' Exhibit 739, this is a document 
bearing the Bates number 403684846; right? 

A. That is correct. 

Q. I'm sorry. You didn't write this, you received 
this document; didn't you, sir? 

A. I did, from Dr. — I'm sorry, from Mr. Derrick 
Irwin. 

Q. Who is Mr. Irwin? 

A. He's a research scientist within our 
organization. My organization. 

Q. All right. And this research scientist within 
your organization wrote you to you concerning the 
claims about increase in nicotine transfer to smoke 
from ROOT treatment; right? 

MR. BEZANSON: Object to the form and to 
the time period. 

A. May I just read on the last sentence which goes 
on to say, "I have looked at this claim," which is 
made by some individuals, "over a number of years and 
it is not true in any meaningful sense." And hence, 
the statement as I responded to, that which Mr. 
Sandifer referred to, was absolutely correct. It's 
my understanding the scenario — it's Derrick Irwin's 
understanding of the scenario, and he's simply 
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bringing it to my attention that there are 
individuals that perhaps do not understand the 
totality of ROOT technology and/or ammonia 
technology, and he's pointing out that those people 
should at least be informed of the facts as they 
exist in our records and to our knowledge. 

Q. And he goes on to say, doesn't he, quote, "I 
hardly need to point out that adding substances to 
tobacco that lead to more of the tobacco nicotine 
ended go up in the smoke is very close to nicotine 
fortification;" right? 

A. And I — 

MR. BEZANSON: Object to the form. 

A. And what you've missed out is the bridging 
statement, and that's why he's raising it, because 
he's looked at the claim over a number of years and 
he's an expert in this particular field, and it is 
not true in any meaningful sense. 

Q. And the claim that he has looked at that he says 
is not true in any meaningful sense is that tobacco 
companies are, quote, adding nicotine to tobacco; 
right? 

A. In the context of ROOT technology and its 
potential to increase nicotine transfer to smoke as a 
consequence of ROOT technology, he's saying that does 
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not happen, that is not the circumstance, and 
uninformed personnel should not be communicating that 
if they don't understand what ROOT technology is 
about. 

Q. Just so we're clear, what he is referring to 
here is the claim that nicotine is added to the 
cigarette, and that's not true; is it? 

A. Nicotine is not added to the tobacco. 

Q. All right. But what happens with ROOT 

technology is that the form of the nicotine is 
changed; right? 

A. In commercial products the form of nicotine is 
not changed. In experimental products it's possible 
to change the form of nicotine and affect the 
transfer efficiency. That is not the case in 
commercial products. 

Q. Well sir, isn't he concerned that the claim that 
unprotonated or free or unbound nicotine changes the 
transfer efficiency of nicotine is remarkably similar 
to nicotine fortification? 

MR. BEZANSON: Object to the form. 

A. Again, for such a short paragraph it's amazing 
how many different interpretations can be given to 
it. All I can tell you is what my interpretation of 
it is. He's saying given the recent developments in 
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the U.S.A. regarding claims that tobacco companies 
are adding nicotine to tobacco, and he's setting that 
in the context of ROOT technology and its, suggested 
by some, propensity to change nicotine transfer to 
smoke, he's saying that is not true. And I know that 
to be his view because I've discussed it specifically 
with him. So whether this is ambiguous or not, I am 
giving you Derrick Irwin's view as to the role or 
otherwise of ROOT technology, and it does not affect 
the nicotine transfer efficiency to smoke. 

Q. Well sir — 

A. It may change the form of the nicotine, but not 
its transfer efficiency to smoke. 

Q. Isn't it a fact that — 

A. And of course I am talking about commercial 
products, as I said earlier. 

Q. Isn't it a fact that less than a month before 
Mr. Irwin wrote this memo to you, a review of 
information on sensory effects of changing 
tar/nicotine ratio of smoke had talked about free 
base function or free base nicotine as a function of 
pH? 

MR. BEZANSON: Object to the form. 

A. Well you have to refresh my memory with the 
document. But let me respond to what you just said. 
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And as I indicated that it is possible, through 
changing smoke pH, this changed the form. But we're 
mixing several parameters here. Initially you're 
talking about nicotine transfer to smoke. This is 
what Derrick Irwin is saying categorically does not 
happen as a consequence of ROOT technology. The 
ability to change the form of nicotine, whether it is 
protonated or unprotonated, is not having an effect 
on the quantitative transfer of nicotine in any form 
to smoke, and I think you misunderstand what is being 
said here. 

Q. Well sir, when Mr. Sandifer and the other 
presidents — 

A. Uh-huh. 

Q. — testified before Congress, they did not 
reveal to the congressmen that ammonia technology was 
being used; did they? 

MR. BEZANSON: Object — object to the 

form. 

A. Why would they need to talk about ammonia 
technology? Because they were asked the question: 

"Do you spike tobacco in the cigarette with 
nicotine?" He said no, they don't. And they do not, 
to the best of my knowledge, and I don't believe any 
of our companies have ever done that. 
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Q. And sir, they did not volunteer for the American 
congressmen who were asking them the question the 
fact that, no, we don't spike our tobacco, but we do 
change its form so that it will affect the ability to 
absorb the nicotine in the body; right? 

A. We — 

MR. BEZANSON: Object to the form. 

A. Now we've had all these discussions earlier, and 
I think if necessary we can go back over all of the 
arguments. I think from what I've heard Mr. Sandifer 
was asked a direct question, to which he gave an 
absolutely perfectly correct answer in my opinion. 

You are now talking about another series of 
technologies that you're inferring specific 
properties to. The category one that it has no 
effect on is the transfer efficiency of nicotine to 
smoke. That doesn't change the amount of nicotine 
present in the cigarette smoke. 

Had he been asked: "Do you have technologies 
that you think change the form of nicotine?" he may 
have been able to give an answer. I guess he would 
have to ask his scientists for that. And I told you 
earlier that it has absolutely no effect on the 
quantitative uptake of nicotine by the consumer. It 
may change the sensory impact, which was this short, 
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instantaneous effect on inhalation, the sensory 
properties on inhalation, but that has nothing to do 
with the quantitative uptake of nicotine by the 
consumer in terms of whole-body uptake. 

(Plaintiffs' Exhibit 740 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what has been marked as 
Plaintiffs' Exhibit 740, this is a document that 
begins with the Bates number 402387189; right? 

A. I'm sorry, 190 on mine. 

I'm terribly sorry. I've turned the page. 

You're absolutely right. I'm sorry. 

Q. All right. For the record. Exhibit 740 is a 
report entitled "Review of Information on Sensory 
Effects of Changing Tar/Nicotine Ratio of Smoke;" 
right? 

A. That's what the title says, yes. 

Q. It's dated March 8th, 1994. 

A. I'm having trouble finding the date, but I have 
no reason to — to dispute that. 

Q. Could you turn to the fourth page of the 
document, sir. 

A. The one marked "DISTRIBUTION?" 

Q. That's fine. Yes. 
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1 

A. 

Yes . 


2 

Q. 

It's dated March 8th, 

1994? 

3 

A. 

Thank you very much. 

Yes . 


4 MR. BEZANSON: Object. 

5 Q. The distribution list shows that it's — it was 

6 distributed to Tilford Riehl of Brown & Williamson? 

7 A. That's what it indicates, yes. 

8 Q. Shows it was distributed to Rufus Honeycutt of 

9 Brown & Williamson? 

10 A. That is correct. 

11 Q. Would you turn to the page that ends with the 

12 Bates number 197. There do you see the heading 

13 "Tar/nicotine ratio smoke pH free base nicotine and 

14 the impact sensation?" 

15 A. Yes. And just — just for the record, again 

16 it's not grammatically correct; it looks like there's 

17 a full stop after "Tar/nicotine ratio," doesn't it, 

18 on my document? Otherwise it doesn't make sense. I 

19 appreciate it should have the capital S thereafter, 

20 but I think it's meant to be two separate headings. 


21 

Q. 

Sir, my - 

- my question is simply this — 

22 

A. 

Uh-huh. 


23 

Q. 

I'm going 

to move to strike as non-responsive 

24 


There do 

you see a heading entitled 


25 "Tar/nicotine ratio smoke pH free base nicotine and 
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the impact sensation?" 

A. Yes, I do. 

MR. BEZANSON: Object to form. 

A. Yes, I do. 

Q. All right. And it says, "It is generally 
accepted that a given delivery of nicotine will cause 
a greater impact sensation as the accompanying tar 
delivery is reduced, ie as the tar/nicotine ratio 
decreases." Right? 

A. That's correct. 

Q. And it goes on to say, "This is most likely to 
be due to the accompanying increase in smoke pH, 
reduction in smoke buffering capacity, and greater 
amount of free base nicotine." Right? 

A. That is correct. 

MR. BEZANSON: Object to the form. 

Q. Now when Mr. Sandifer — 

A. Does also say "see below" in brackets, so I have 
to perhaps look at that later, depending on the form 
of your question. 

Q. Now sir, Mr. Sandifer didn't tell the 
congressmen when he testified that it was thought 
that impact increased as smoke pH increased; right? 

MR. BEZANSON: Object to the form. 

A. I'm not surprised he didn't answer because he 
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wasn't asked that question. 

Q. Well sir, isn't it true that he was asked about 
nicotine manipulation? 

MR. BEZANSON: Object to the form. 

A. I don't know precisely what he was asked in that 
forum, but you said to me that he had been asked if 
we spiked the product with nicotine, to which I agree 
with his answer. No, we do not. 

Q. All right. Well sir, Mr. Sandifer didn't tell 
the congressmen that the amount of impact was in 
proportion to the amount of free base nicotine; did 
he? 

MR. BEZANSON: Object to the form. 

A. Again you now have only half taken the 
information that's presented to you. In this 
particular document it says that the tar/nicotine 
ratio has an effect on the sensory properties, as 
does the effect of smoke pH where it occurs. 

Q. Sir, could you turn your attention to the top of 
page five. There it says, "Given the assumed 
importance of smoke pH to sensory (especially impact) 
properties, it is worth recalling the effect of pH on 
the proportion of nicotine theoretically present as a 
free base. This is presented in the following table 
and is also shown graphically." Right? 
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A. That's what it says. 

Q. And Mr. Sandifer didn't share this information 
with the U.S. Congress when they were talking about 
nicotine; did — did he? 

MR. BEZANSON: I object to the form. 

A. I simply take you back to the words as written. 
It says "Given the assumed importance," and it says 
"the proportion of nicotine theoretically present as 
the free base." 

Q. Well sir, assumed or not, Mr. Sandifer did not 
share this information that's presented in this 
document — 

A. And I ask — 

Q. — with the members of the U.S. Congress when 
they asked him about nicotine; did — did he? 

MR. BEZANSON: Object to the form. 

A. And I ask you again, you — you posed me the 
question that was put to Mr. Sandifer: "Do you spike 
your products with nicotine?" To which he answered 
no. 

Q. I'm sorry, sir. Did you hear me use the word 
"spike" in my last question? 

MR. BEZANSON: Object to the form. 

Q. Because I'll rephrase it if you did. 

A. You referred to the question put to Mr. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf Sdur'tiel/iliatiffiZ^iOOi/pcfridustrydocuments.ucsf.edu/docs/hqgl0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

226 

Sandifer, and you certainly in your earlier question 
told me that was the question that was put to him. 

Q. Sir, let me — 

A. And I'm simply using your words to fulfill the 
answer. 

Q. Just so we're clear here, — 

A. Uh-huh? 

Q. — Mr. Sandifer didn't share this information 
that's given in this document with the members of the 
U.S. Congress when he was asked about nicotine in 
cigarettes; did he? 

MR. BEZANSON: Object to the form. 

A. Well at the risk of sounding flippant, Mr. 
Sandifer didn't talk about the 101 other research 
reports that we have relating to cigarette design 
either. Had he been posed a specific question, "Is 
spoke pH important? Does it affect sensory 
properties of the product?" if he had known, and if 
he didn't know he would have asked his scientist, he 
could have given a fulsome answer, but that isn't 
what he was asked as I understand it. 

Q. And he certainly didn't volunteer this 
information; did he, sir? 

MR. BEZANSON: Object to the form. 

A. Because in my opinion and as far as I understand 
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1 it the question posed to him, as indicated by your 

2 question, I don't believe that it has any relevance 

3 whatever to the issue of spiking cigarettes or 

4 tobacco with nicotine. 

5 Q. Well did Mr. Sandifer tell the U.S. congressmen 

6 who asked him questions about nicotine that it was 

7 thought by his company that if you increased the pH 

8 of cigarette smoke, that you increased the nicotine 

9 transfer in the smoke? 

10 MR. BEZANSON: Object to the form. 

11 A. I indicated to you before that the effect of pH 

12 has no effect whatever on the transfer efficiency of 

13 nicotine to cigarette smoke. 


14 

Q. 

Move to 

strike as non-responsive. 

15 

A. 

It has - 

— 

16 

Q. 

Sir, my 

question is simply: Based on your 


17 understanding of what Mr. Sandifer told the U.S. 

18 congressmen, he did not tell them that his company 

19 had documents that talked about the fact that if you 

20 increased the ammonia in the — and thus the pH of 

21 the cigarette smoke, you increased the nicotine 

22 transfer efficiency; did he? 

23 MR. BEZANSON: Object to the form. 

24 A. Again, I'm sorry to be repetitive, but you keep 

25 saying "affected the transfer efficiency of nicotine 
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to cigarette smoke," and I've categorically told you 
that ROOT technology, ammonia technology in 
commercial products has no effect on the transfer 
efficiency of nicotine to the cigarette smoke, and 
hence does not change the total delivery of nicotine 
to the smoker. 

Q. Well sir, Mr. Irwin wrote you this memo. Exhibit 
739, that talks about references to increasing 
nicotine transfer of the smoke via ROOT — ROOT 
technology or treatment; right? 

MR. BEZANSON: Object to the form. 

A. And he — and he goes on to say that he has 
looked at this claim over a number of years and it is 
not true in any meaningful sense. 

Q. Well sir, that's not what he says; is it? He 
says, quote, "Given recent developments in USA 
regarding claims that tobacco companies are adding 
nicotine to tobacco, I think all our R&D Centres 
should cease making this claim for ROOT. I have 
looked at this claim over a number of years and it is 
not true in any meaningful sense." Then he goes on 
to say, doesn't he, "I need hardly point out that 
adding substances to tobacco that lead to more of the 
tobacco nicotine ending up in the smoke is very close 
to nicotine fortification;" right? 
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MR. BEZANSON: Object to the form. Asked 
and answered. 

A. I think I've very fully covered the issue that 
you raise here. I think I've made clear my views as 
to what I think this paragraph says and I've stated 
it very clearly. And we can refer back to the 
original record if necessary. 

Q. But sir, I read it correctly; didn't I? 

A. To the extent that you posed your question and 
you were quoting from this document, I accept that 
the elements that you read is what is written here. 
What I take issue with is your interpretation of it. 
Q. Well sir, let me ask you this: Did Tom Sandifer 
or any other — we'll start with Tom Sandifer. 

Did Tom Sandifer tell the U.S. Congress that 
your companies were doing something very close to 
nicotine fortification? 

MR. BEZANSON: Object to the form. 

A. He didn't because that isn't what we're doing 
and that isn't what Derrick Irwin is saying. And I 
say I refer back to my original answers that I've 
made on several occasions as to what is meant by this 
paragraph and what was in Derrick Irwin's head. 

Derrick Irwin reports to me in our organization 
and I know exactly what was in his mind, and it 
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leaves no room for doubt in my mind that the answer 
I've given you is both full and correct. 

Q. Move to strike as non-responsive. 

Sir, my question isn't about what Derrick Irwin 
told you right now. My question is: Did Tom 
Sandifer tell the U.S. Congress that your companies 
were doing something that was very close to nicotine 
fortification? 

MR. BEZANSON: Object to the form, and 
asked and answered. 

A. I think you're very much confusing the issues 
here. I think what Derrick Irwin writes, as a man of 
great scientific integrity, what he writes is what he 
means. What he says to me is exactly what he would 
expect to put in a communication like this. I 
understand the point that he's making. I have to 
say, with all due respect, I understand the science 
of this area that we're referring to, and you — you 
may wish to try and take issue with the semantics, it 
is absolutely crystal clear to me what Derrick Irwin 
is referring to here, and his view is a perfectly 
proper scientific interpretation of the facts that 
ROOT technology does have no effect whatever on the 
nicotine transfer efficiency to smoke. 

Q. Move to strike as non-responsive. We'll try it 
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this way. 

Mr. Sandifer did not tell the Congress that 
Brown & Williamson added ammonia to its tobacco; did 
he? 

MR. BEZANSON: Object to the form. 

A. All I can say to you is had Mr. Sandifer been 
posed that question, I'm sure he would have given a 
fulsome answer. 

Q. Move to strike as non-responsive. 

Sir, Mr. Sandifer did not tell the Congress that 
Brown & Williamson added ammonia to its tobacco; did 
he? 

MR. BEZANSON: Object to the form. Asked 
and answered. 

Do you know? 

A. It's — it — it's — 

It's my understanding that that isn't the 
question that was put to Mr. Sandifer. He fully 
answered the question to the best of his ability. 

And the science that we've been talking to stands for 
itself and is fairly represented in all of our 
documents. 

Q. And you would agree that Mr. Sandifer did not 
tell the Congress that the ammonia which was added to 
its cigarettes increased the free nicotine in those 
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cigarettes; did he? 

MR. BEZANSON: Object to the form. 

A. My understanding is that is not the question 
that was posed to him. It has — 

The effect of ammonia technology has no effect 
on nicotine transfer efficiencies. It does not 
change the quantity of nicotine present in the 
cigarette smoke. It has no effect on the 
quantitative uptake of nicotine. What ammonia 
technology may be able to do in extreme circumstances 
is influence the smoke pH, which may change the 
sensory properties in the upper respiratory tract. 

Q. Move to strike as non-responsive. 

Sir, Tom Sandifer didn't tell the Congress that 
what you folks were doing was very close to nicotine 
fortification; did he? 

MR. BEZANSON: Object to the form. 

A. I think I simply refer to my earlier answers. 

Q. The answer is no, he didn't; did he? 

MR. BEZANSON: Object to the form. 

A. That is not what I said. I ask you to 
reconsider the former answers that I gave which I 
think fairly represent my views, opinions. And I 
think that Mr. Sandifer clearly and accurately 
answered the questions that he was asked to the full 
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of his — full extent of his ability. 

Q. Are you telling the ladies and gentlemen of the 
jury that Tom Sandifer stood up and under oath told 
the members of the U.S. Congress that what you folks 
were doing by adding ammonia was very close to 
nicotine fortification? 

MR. BEZANSON: Object to the form. 

A. What Mr. Sandifer did is stood up and told the 
truth. 

Q. And he didn't tell the Congress that what you 
folks were doing was very close to nicotine 
fortification; did he? 

MR. BEZANSON: Object to the form. Asked 
and answered about eight times now I think. 

A. You are misrepresenting the information present 
in the document that Derrick Irwin sent to me. That 
is not what Derrick was saying. You fail to miss — 
or you fail to understand the scientific points that 
I'm trying to make, and as a consequence it seems to 
me that you're formulating a question to which I 
can't give any reasonable answer because you fail to 
understand the issues. 

Q. Well sir, isn't it a fact that if you admit that 
nicotine transfer efficiency — I'm sorry. Strike 
that. 
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Isn't it a fact that if you admit that nicotine 
is more efficiently transferred by ammonia 
technology, you would have to admit that Mr. Sandifer 
came remarkably close to lying to Congress? 

MR. BEZANSON: Object to the form. 

A. All I can deal with as the manager of the R&D 
center is to fairly represent the science. The 
science of ROOT technology and ammonia technology 
clearly indicates that it has no effect on the 
nicotine transfer efficiency to smoke. 

Q. Well sir, that's not what Exhibit 740 that was 
written a month before Exhibit 739 says; is it? 

MR. BEZANSON: Object to the form. 

A. Which aspect of document 740 are you wishing to 
bring to my attention? 

Q. Well how about the charts on page 198 and the 
statement at the top of that page. 

MR. BEZANSON: Asked and answered. Object. 
A. The chart on this particular page shows the 
fraction of nicotine as free base as a function of 
pH. That is all that that document is showing. And 
that has absolutely, in the context shown here, has 
absolutely nothing to do with ammonia technology and 
ROOT technology. This is a physical phenomenon, and 
of the properties of nicotine, if you adjust the pH, 
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that is the fraction of nicotine present in its 
deprotonated form. 

MS. WIVELL: Why don't we stop for the 

evening. 

THE WITNESS: Okay. 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 

MS. WIVELL: All right. We're back on the 
record, and I would like the record to reflect that 
counsel for the defendant BATCO have and I have 
entered into a stipulation regarding what has been 
marked as Plaintiffs' Exhibit 229, which for the 
record begins with the Bates number 101400628, and we 
have stipulated that this document, which continues 
through Bates number 101400637, is a business record 
of BATCO. Correct? 

MR. BEZANSON: So it is. 

MS. WIVELL: All right. And you so 

stipulate. 

MR. BEZANSON: Indeed. 

MS. WIVELL: I have nothing further with 
this witness. 

MR. BEZANSON: Thank you. We have no 
questions of this witness at this time. 

MS. WIVELL: Thank you. 
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1 CERTIFICATE 

2 I, Richard G. Stirewalt, hereby certify 

3 that I am qualified as a verbatim shorthand reporter; 

4 that I took in stenographic shorthand the testimony 

5 of GRAHAM A. READ at the time and place aforesaid; 

6 and that the foregoing transcript consisting of pages 

7 1 through 236 is a true and correct, full and 

8 complete transcription of said shorthand notes, to 

9 the best of my ability. 

10 Dated at London, England, this 10th day of 

11 September, 1997. 

12 

13 

14 

15 RICHARD G. STIREWALT 

16 Registered Professional Reporter 

17 Notary Public 
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1 CERTIFICATE 

2 I, GRAHAM A. READ, the deponent, hereby 

3 certify that I have read the foregoing transcript 

4 consisting of pages 1 through 236, and that said 

5 transcript is a true and correct, full and complete 

6 transcription of my deposition except: 

7 


9 

10 

11 

12 

13 

14 


15 GRAHAM A. READ 

16 Deponent 

17 

18 Sworn and subscribed to before me this day 

19 of , 1997. 

20 
21 
22 

23 Notary Public 

24 

25 My commission expires 
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